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PREFACE. 



.17 

m;. .>(-f.Ml. 

A sudden and severe illness in the autumn of 18Tl,'THiieJi 
for a time threatened the speedy extinction of life*/ fi*6'ii '4fc<> 
effects of which I have not even now fully recov«tddJt(iiiid 
perhaps shall never wholly recover), compelled me 1?o .ffjiB^ewJ 
the piibficatioh of this volume, with which I was at)<the1*irii0 
bpsily engaged, and of which I had then over twof»fcm>d«|ed 
and fifty pages printed. Through the mercy of GiD^^iloife* 
Cbvered to some extent in a few weeks, but the attcKcfcwhollyf 
unfitted me for many months for any severe or;j)fWdWge4 
mentail effort, (and the preparation of Law Report^' ^fbrithd 
press is one of the severest forms of mental labor)',- and I'l^affl 
consequently unable untir last December to resume' pdMred^ 
tion. All this has tended to produce delay (whidh fflo '>6ob 
regrets more than myself) in the publication of this >yctfk.v/J J 

Other causes set out at length in the preface io fl)!p'iflrpt 
volume,— the bringing up the arrears of the five yeats^lpfid^ 
vious to niy appointment, during which there was 'no'bffiisiJll 
reporter, — the enormous increase of the work it$ii¥,''wi)ieh 
has grown steadily ever since my appointment, whi©hievGni»n 
1869 had nearly doubled, and is now more than three tJwi<es a4 
great as when I became Reporter, — the extreme pf^ttfefliihiBiro 
taken to report the arguments and especially the decisftirifel as 
fully as possible and with the utmost accuracy,— h«V0<heJpeti 
to produce delay. >: iji!) o<l 

The simple fact is that the work of reporting fbr'aU lottr 
superior Courts — the Supreme Court in bancOf Equit^"Coiirft, 
Common Law Chambers, Divorce Court, and the Court if-VJieb 
Admiralty — has for years been entirely too much fdrt>oWqaan, 
and I have seriously and ^probably permanently injured my 
health in the attempt to perform it, for my physicians feaiyilAifct 
xny illness has been caused by overwork, the straiA lobUbe 
mind of constant reporting, &g , for years having prov.^d'l9o 
severe even fot a naturally strong constitution. .ft')i!7/ 
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VI. PREFACE. 

The increase of the work of our superior Courts may be 
gathered from the fact that the Government of the D(»minion 
considered it necessary in 1870 to appoint two additional 
Judges, and that in the Term lately closed there were 119 
cases on the docket, and the Court was obliged to sit in two 
divisions for several weeks to overtake the work. The docket 
for the Term immediately after my appointment contained 
only 42 cases. 

Some persons may think that I have reported the decisions 
too fully, and have taken too much pains to ensure the most 
minute accuracy. I can only say that I have felt deeply 
impressed with a remark of one of ray learned predecessors 
who says : " There js no species of publication which demands 
more scrupulous accuracy than those histories of judicial 
proceedings and decisions to which tlie name ot Reports has 
been long appropriated/' It is comparatively seldom that 
second editions of Liw Reports are published, and there is, 
therefore, not often an opportunity of correcting an error. 
A learned writer has said that on the fidelity and accuracy of 
Law Reporters the evidence of a very great part of the law 
entirely depends. I have often spent hours over the 
preparation of a single head note, carefully weighing every 
word in order that the note, as is necessary, might be as brief 
as possible and yet exhaustive and perfectly accurate. I may 
remind non-professional readers that these notes are expected 
to contain the law on the points to which they refer, and law 
as binding as a Statute. 

If the reporting for our superior Courts is to be continued, 
it is now absolutely necessary that the entire system should 
bo changed. As already intimated, no one man can do the 
work, and an additional reporter, or reporters, must be ap- 
pointed, or the work of the reporter considerably lessened. 
Indeed, during the last two years, I have been compelled to 
employ one and often two assistants whom 1 have paid out of 
mj' own means. In other countries each Court has its own 
distinct reporter with a salary very much larger than mine, 
and in England there are generally two reporters to eacti 
Court. 

When, and in what manner, then, this volume will be com- 
pleted will depend very largely upon the provision which may 
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PREFACE. Vll. 

be made therefor during the present session of the Provincial 
Legislature. 

I shall take another opportunity of putting ray views before 
the Legidhiture on this whole subject ot Law Reporting, and 
of suggesting the provision which I think should be made for 
bringing up the arrears, and for a satisfactory continuance of 
the work, and I shall then contentedly leave the whole ques- 
tion to their decision. 

This work contains all the decisions of Michaelraas Term, 

1865, all the judgments of the Judge in Equity and the Asso- 
ciate Judges in an important Equity case involving the 
disposition of real estate worth over £30,000, — several Equity 
decisions, — all the judgments of Trinity Term, 1866, except a 
few of the oral ones, and several decisions of December, 

1866, and January, 1867. As I was an^tigous that this Part 
should contain as many decisions as possible, and as several 
of the oral decisions of Trinity Term, 1866, some of which 
are of considerable importance, would require more time to 
prepare them for the press, than I can spare just now, I have 
determined to publish the work without the oral decisions just 
referred to. The pages from 336 to 369 will be occupied 
with these decisions, and will (D. Y.) appear in the second 
part of this volume. 

Among the decisions will be found the important case of 
Mcintosh V. CuUerif in which the whole Bench, for the first 
time, as far as my knowledge extends, decided that a con- 
tractor could recover on a written contract, although he had 
avowedly departed to some extent from its terms, provided he 
had aubstwitiaUy performed the work, and had not fraudu- 
lently or wilfully deviated from th^ terms of the contract. 

In this work will also be found the case of The Queen v. 
Dow8ey, Douglaa, and others^ commonly known as the Zero 
case. This was so very remarkable a case that I judged it 
worthy of permanent preservation even in a historical point 
of view. I thought it was also worthy of being permanently 
recorded, from the fact that the Court under the Dominioa 
Acts still retains the power to reserve a case, as was done in 
this instance. 

In the following pages there is also the remarkable case of 
Eartshorne et al v* WUkina et al., the decision in which, as to 



Digitized by 



Google 



Vill. PREFACE. 

ln'i'jiii /o'i*I ' • . : ' , , 

the question of survivorship under the very singular oirctim- 
iflAatodQa^^SiVhe casoi was ba^ed uppn the.judgme^Dt| in lender 
fia90(3^[V{*][ffff/igr, decided in Februarj, I860; in the House of 
•lEiotdflmf 'jil ' 
io ooiKuiuiJii' 

7tir}|>M {i:'i'r/')» — . 

Ut*l k'uli ]i ill r.ij.,i/.. 

ul oiiii) o'loni o'i!{jf)'.ri Is, 
t)Vj;il I ,v/(HJ j'.ni ?;•!/ (j< {!/::) 
j;'.j;j >:Muirtio;;{) lirio mIj jijoilj. 
I»'..i(|fK)'jo 'jtJ Hi// {',[)['. i)t Oi.i 

iMI'..'J'-.e^ Clii Ili -li.'j'jcjj; (.7 .(I) 

'lo fi-jn iij/.t'io'Hi.i oil) Iii!j;i'l l-U 

b/iil fjii i^i\iJ^.i\tUi ,);.[; I Jnu'j irj))i'iv/ i: . 
t)i\ !.sl)iv(..'i'j .>iiii'jj >r.!i iiioi'i Ia'j'zo oiio 
-f;I»[;/i'ii t(,ll l;/,lj f)UJ: j/Ik/// .-iI} fi; HJ-iL. 

J'J//l)lI(JfJ oil) to riil'ltt 'Jill liiw-l'l f"jjj i.. 

.7 A\^)Oi^iJJ> j\\T 'io 'j'ri.'j i)i\l fjifJ'Jl Oil (.m'i? 11. 

O'lkA -Jill f-.l. II7/0!;;| 7iir.i'il(i!0'j ,V'V vMo ^)A5) ^ 

•ti l)-.)«>f)nf I ij:!!t o-./i:j j; tUU }l\n'\'ji iyy/ (». c 

jffloij lil'jih; jHili Jj :.i ilD/.'j {i: i]i;7'!fj>'^i(| jii'jli/i. 

7Jli!'Mii;/ni->'| /^^Kiij.j 'lo 7(IJ'io7/ o^fj; r.irn Ji jifof/i.,, 
ti.^iiiimoa oill \')\>[\\i j'ino'.) uil) Ji;i{| julI 'j.!J iik. 
Ill Olio!) :.;;// -ci; ./>'..ii'j i: i^7i'.:.ji o) 'Ij.'/.j [ oi!) c;:!i;:Jo. 

.0L<1. 
io jKiilJ 'jUU.A'ihiHyi oil) Ur:[ji ri U'lUl!) ^:M;j,/U| - 1. ! // u! lot L 
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CASES 

DETSRMDn&D BT THB 

SUPREME COURT OF NOVA SCOTIA, 

« 

IN 

MICHAELMAS TERM, XXIX VICTORIA. 



BLACK V. SAWYER, 

December 6, I860. 

A preferential assignntenti no matter how slight or meritorious the preferences 
may be, and thongh made for the benefit of all the creditors of the assignor, it 
not an " assignment for the general benefit of all the creditors," within the 
meaning of the sixth section of chap. 119, Revised Statutes, and has, therefore, 
no effect until registered. 

Trespass against a sheriff for taking a sleigh and robes. 
Pleas, justifying the taking under execution against one H, B. 
Mitchell, etc. 

At the trial before Bliss, J., at Halifax, in May, 1865, it ap- 
peared that the Plaintiff claimed, under an assignment from 
one H. B. Mitchell, the execution debtor, dated 6th October, 
1862. The Solicitor General for the defendant contended 
that this assignment was void for want of the registration 
required by the Provincial Act of 1862, ch, 7, (now Revised 
Statutes, chap, 119,) sec. 1, it not being, as he argued, an assign- 
ment for the general benefit of creditors within the meaning 
of the sixth section of that Act, and, therefore, not within the 
exception in that section. 

The learned Judge reserved the point, and the case went 
to the jury, who found for the plaintiff. 

It appeared that the assignment was made between H. B. 
Mitchell, of the first part, the plaintiff, one of his creditors, of 
the second, and the several other creditors executing the in- 
strument, of the third part. It conveyed to the plaintiff all 
the real and personal estate of the assignor, with the usual 
powers of sale and collection, upon trust, after payment of 
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2 BLACK V, SAWYER. 

the costs, disbursements, and charges to pay the several per- 
sons named in the schedule the full amount of their respective 
claims, or such part thereof as therein particularly specified^ 
and then to pay the residue ratably and without any priority 
or preference to the creditors executing the deed. The trus- 
tee was then empowered to pay all creditors in full whose 
claims did not exceed, or who would accept ten dollars in 
full ; and to give Mitchell the absolute property in his house- 
hold furniture, and goods not exceeding the value of $100^ 
The assignment also contained a release from the creditors^ 
and provided that no creditor should be allowed to execute 
the assignment after the expiration of two months from its 
date, or such extended time as the trustee should deem rea- 
sonable and just. The schedule of preferential creditors 
comprehended : '* First — Mary Mitchell, for the full amount of 
her claim, secured by judgment, on which execution was 
sued out previous to any assignment of effects ; Second — The 
plaintiff, also a judgment creditor, with execution issued, 
binding goods previous to any assignment, to be paid the full 
amount of his claim ; Third — George A. Chapin, of Boston, 
U. S., to be paid $200, part of his claim, being for goods en- 
trusted for sale on pledge of security therefor." 



Solicitor Generalj for defendant. Certain creditors are pre- 
ferred by the assignment, and are to be paid in full before the 
balance of the property is divided among the other creditors ^ 
etc. The fact is, there was not enough property assigned to pay 
the party having the first lien. Our Act (Rev. Statutes, chap. 
119) is similar to the Imperial Act, 17 & 18 Vict., ch. 36. The lat- 
ter Act differs from ours in a single word only. The question is, 
is this assignment an assignment for the general benefit of the 
creditors of the assignor. The Imperial Act omits the word 
" general." The preferences prevent this assignment from 
being an assignment for the general benefit of creditors. 
Where there is no preference, there is no person to be pro- 
tected by registration. Where there is a preference, regis- 
tration is eminently necessary. The creditors here are called 
upon to release, though they would have got nothing. The 
two executions — probably the first, would have taken every- 
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MICHAELMAS TERM, 1865. 3 

thing. These preferential assignments are a crying fraud, 
1 American Leading Ca^es, 93. This assignment contains a 
reservation for the benefit of the debtor himself. In 20 Johns. 
Bep. 442, a deed of assignment was held fraudulent and void, 
under the Statute of Frauds^ because it contained a stipula- 
tion that the shares or proportions of the creditors neglecting 
to execute it within the time limited should be paid to the 
assignor himself. (Cites BurriU on Assignments.) The as- 
signment here is really for the benefit of the debtor. In 14 
Johns. Sep. 458, it was held that a reservation to the assignor 
of part of the property assigned made the assignment fraudu- 
lent and void. In 5 Johns. Chan. Bep. 332, it was held that 
a particular provision in a deed that the creditors were not 
to bo paid in proportion, etc., unless they should execute and 
deliver a complete discharge of their demands, was rigorous, 
coercive, and unjust. How can that be called an assignment 
for the general benefit of creditors, when only one particular 
class — perhaps only one particular creditor — can receive any 
benefit under it ? 



Sutherland, Q. 61, contr^. The assignment here is an as- 
signment for the general benefit of creditors. All the cases 
cited on the other side are American cases. We are governed 
by the English law. In England a stipulation in an assign- 
ment for the release of the debtor, as a condition of receiving 
the benefit of the deed, has been held valid even against a 
claim of the crown. BurriU on Assignments j 144; Bex. v. 
Watson, 3 Price, 6. A deed of assignment has also been 
sustained there containing a clause that creditors not coming 
in within six months should be peremptorily excluded. Gould 
Y. Bobertson, 4 DeGex & Smale, 509. (Cites Angdl on As. 
signmentSj 114.) The right of giving preferences to creditors 
in deeds of assignment, in cases not within the Bankrupt law, 
is admitted in England. BurriU on Assignments, 107. An as- 
signment containing clauses enabling the trustees to employ 
the debtor in winding up the affairs of the estate, and in car- 
rying on bis trade, and to allow him out of the trust estate 
therefor, has been sustained, lUd^ 173 ; Ooate et (d v. WU- 
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4 BLACK V. SAWYER, 

liamSf 9 Eng. Law & Eq. Rep. 481. (Cites also BurriU on 
Assignments^ 107, 8.) 

Blanchard, Q, 6\, follows on the same side. The schedule 
only makes preferential those creditors whom the 1b*w had 
already made preferential. The Act does not say "for the 
general and equal benefit of creditors." The Legislature 
never could have intended to shut out assignments containing 
a release for the debtor. The statement of some time in the 
assignment within which creditors must come in is indispen- 
sable for the protection of the trustee, [Bliss, J, The " gen- 
eral benefit of creditors " means the benefit of all the credi- 
tors. WiLKiNS, J. It is the duty of a Judge, in construing a 
Statute, to give effect to every word. The word " general " 
must have some meaning. Bliss, J. Is not this assignment, 
in effect, a particular assignment for the benefit of certain 
creditors and general for all the rest.} (Cites WiUiams on 
Personal Property, 46 ; Janes v, Whiibread et al., 6 Eng. Law^ 
&Eq. Rep.431.) 

Solicitor General, in reply. 

Cur. adv. mdt. 

Young, C. J., now (December 5) delivered the judgment of 
the Court. 

Several cases were cited at the argument for and against 
the allowing of preferences in deeds of assignment for the 
benefit of creditors, most of which are collected by Burrill iiv 
two very full and instructive notes to his work on Assign- 
ments, fol. 106,108. 

In my mind, I must confess the weight of argument is en- 
tirely against all preferences, and I would be well pleased if 
our Legislature would follow the example of the great com- 
mercial States of Massachusetts, Pennsylvania, and Ohio, by 
abolishing them altogether. But that is not the question here. 
Preferences are clearly allowed by our law, and in pbint of 
morality, the preferences in the deed in this case (though it 
is likely that the executions would sweep off most of the 
effects, if not all) seem unexceptionable. Tlie ten dollar and 
one hundred dollar clauses, though there is more to be said 
about them^ seem reasonable enough ; and the limitatioa to 
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MICHAELMAS TERM, 1865. 5 

creditors coming in, and the release have been often recog- 
nized, though their legal effect has not been formally deter- 
mined in this Court. 

The bona fides of the deed has not been attacked — the point 
is, was registry essential to it — was it a deed for the general 
benefit of the creditors ? This is a matter of some conse- 
quence, and I have looked into it carefully. 

Our Act of 1862, repealing that of 1861, and forming chap- 
ter 119 of the Revised Statutes, third series, is taken from the 
English Act of 1854, 18 & 19 Vict., chap. 36. It is simpler, 
however, and omits some of the provisions on which several 
questions, I see, have arisen in England. The first section of 
the English Act, giving 21 days for the registry of the bill 
of sale (which our Act does not give,) makes the unregistered 
bill of sale " null and void, to all intents and purposes, as far 
as regards the property in, or right to tho possession of any 
personal chattel comprised in such bill of sale," while our Act 
merely postpones the operation till the filing. Oar second 
section, again, is framed as if we had adopted the expressions 
^*null and void" in the first, and our ninth section gives the 
meaning of the words " apparent possession," so well known 
in Bankruptcy law, and used in the first section of the Eng- 
lish Act, but omitted in ours. 

It is to be noted, also, that the first section of our Act of 
1861 and of the English Act speaks of an assignment for the 
benefit of the creditors ; but our Act of 1862, in the first sec- 
tion, inserts the words " general benefit." 1 he same distinc- 
tion is found in the clauses of exception — section 6 of our 
Act, and section 7 of the English. 

There have been several decisions on the construction of 
the Statute ; most of them, however, on the strict and techni- 
cal requirements incorporated with the English Act, and 
which we have wisely, as I think, avoided in ours. These 
cases are reported in the Law Times, new series, and in the 
Nev) Reports, and bear only incidentally on the point now 
in hand. They have a certain value, however, as illustrating 
the Statute, and, therefore, I will shortly refer to the more 
important of them. 

In AUsopp V. Day, 5 Law Times Rep. 321, the defendants, 
the trustees of a married woman, purchased the goods under 

Digitized by VjUO^ IC 



6 BLACK V. SAWYER. 

a power in the deed of settlement from the husband, and paid 
for them out of trust money settled to her separate use, taking 
the following receipt : — " Received of Mr. J. D. and Mr. C. J., 
the trustees under the deed of settlement, for the benefit of 
my wife, the sum of £95 18s. 6d. for the purchase of my 
household goods and effects contained in the enclosed inven- 
tory and valuation as purchased this day by Mr. J. D. and 
C. J. as trustees named in the deed of settlement, and em- 
powered so to purchase by such deed. The date of such deed 
is 8th Nov., 1858, George French.*' The goods remained in 
the husband's house, and were subsequently seized under 
Ji-fa at the suit of the plaintiff, when the defendant claimed 
them. The question was, whether the receipt, with the inven- 
tory, was not in substance a bill of sale, and as such requiring 
registration under the Act of 1854 ; and it was held that it was 
not. Per Pollock, C. B. : " We cannot carry this case one jot 
beyond the strict letter of the Act." And per Bramwell, B. : 
" The mischief of which the counsel has spoken may take 
place by a parol contract ; but it is sufficient to say that the 
Statute has not spoken of parol contracts." Wilde, B, : " A 
bill of sale must be some document by which the property 
passes. This was clearly not such a document." 

In the London Loan Company v. Gha>ce^ 6 Law Times Rep. 
781, upon the same Act, but on a point not applying to ours, 
Williams, J., said : " The Legislature have fettered such trans- 
actions by imposing certain conditions, on which alone bills of 
sale are allowed to be valid. We have no right to lighten 
those fetters, or diminish, by any means, the stringency of the 
conditions by any reference to the hardship of the particular 
case, or the difficulty of complying with those conditions 
which the Legislature chooses to impose." 

Again, if a deed of assignment for the benefit of creditors 
purports in its language to be, and is intended for the benefit 
of all the creditors, it is sufficient to bring it within the ex- 
ception of the Act of 1854, so as not to require registration 
under that Act, although the deed does not appear to be exe- 
cuted by all the creditors. This was held in The General 
Furnishing Company v. Venn, 8 Law Times Rep. 432, where 
the form of the deed is given in a note providing for the 
payment of a composition of seven shillings and six pence in 
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the pound; and containing a release to the assignor, but no 
reservation or preferences. The deed was attacked under 
the Bankruptcy Act of 1861, section 192, and was upheld hy 
the Court, — Bramwell, B., however, entertaining great doubts 
about the matter. ^* The question is," said he, "whether the ex- 
ception to the Bills of Sale Act applies to assignments for tijC 
benefit of all the creditors, or those made for such a number 
as is substantially all, — for the benefit of the general body of 

creditors. 

Looking at these decisions, I know not that much is to be 
made of the distinction between our Act and the English in 
our insertion of the word " general." But wherever prefer- 
ences are given, however meritorious they may be thought, or 
special clauses introduced for the payment in full of small 
sums as in this case, or for the protection or comfort of the 
assignor or his family at the cost of the creditors, I am of 
opinion that the exception does not apply, and that the bill of 
sale has no effect till it is registered. 

The deed contemplated by the Act seems to be that which 
we find in Pickstock v. Lyster, 3 M. & S. 371. " Such an assign- 
ment," said Lord Ellenborough, " arises out of a discharge by 
the party of the moral duties attached to his character of 
debtor, to make the fund available for the whole body of 
creditors." '• This was not a deed," said Le Blanc, J., " by 
which the party stipulated for a benefit to himself, but all the 
propeirty of the party is fairly to be distributed amongst his 

creditors." 

I am sensible that this decision will necessitate the regis- 
tration of almost every assignment made for the benefit of 
creditors in this Province. But this is not an evil^ nor will it 
lead to any injustice so soon as our decision is known and 
acted on. Creditors, where there are any pecuniary reserva- 
tions of any kind in such assignments, ought to have the 
freest license and opportunity to inspect them, which I have 
known sometimes to be refused ; and the expense of provid- 
ing a copy for registration is nothing compared to the conve- 
nience and advantage of such inspection by the creditors and 
their counsel. 

Judgment for defendard. 

Attorney for Plaintifl^, Bichey. 

Attorney for Defendant, Kirby. 
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CARRIGAN V. CARRIGAN. 

December 5, 1865. 

A will is sufficiently proved by the production of a certified copy, where the 
notice required by Berised Statutes, chap. 135, sec. 36, has been given. 

It is also sufficiently attested where the testator could see the witnesses sign, 
had he chosen to do so, though there was no proof that he actually did see them 
sign, and they were in an adjoining room at the time. 

Ejectment for lands in the County of Antigonish. Plea, 
denying the right to the possession, &c. 

At the trial before DesBarres, J., at Antigonish, in October, 
1864, it appeared that the plaintiff claimed tinder the will of 
one Patrick Carrigan. A notice, dated 30th June, 1864, of 
the intention to produce a copy of this will on the trial was 
put in and read. A certified copy of the will was received 
in evidence, the defendant's counsel objecting and producing 
an aflSdavit stating that the original was required. 

The defendant's counsel also contended that the will had 
not been legally executed. 

It appeared that the testator, having previously signed his 
name to the will, requested the witnesses, while he was sitting 
up in bed, to attest its execution. As there was no table in 
the room on which they could write their names, they retired 
to an adjoining room and there signed their names to it, the 
door of the testator's bed-room being open at the time, and 
the testator being able to see the feet of the two principal 
witnesses as they knelt down by the chest to sign their names. 
The learned Judge told the jury that if they thought the tes- 
tator, by sitting up in bed, or by inclining his head over the 
side of the bed, might see the witnesses subscribe their 
names, though there was no proof that he actually did see 
them do so, the will was, in his view, suflSciently executed. 

The jury found for the plaintiff, and a rule having been 
granted to set the verdict aside, it was now (July 3, August 
1,) argued. 

W. A. Johnston^ in support of the rule. The main questions 
are the due execution of the will and the reception of evi- 
dence. The original will should have been produced. Sec- 

Digitized by VjUO^ ItT 



MICHAELMAS TERM, 1865. 9 

tion 36 of chapter 135 of the Revised Statutes, third series, 
has a wider scope than section 28 of the corresponding chap- 
ter in the Revised Statutes, second series. The former sec- 
tion says that the probate of a will, or a certified copy- 
thereof, shall be received as evidence in all cases. Under the 
latter section the probate or certified copy could not be 
received in cases relating to real estate. In such cases the 
original will must always be produced. That was the rule in 
England until the passage of the Imperial Act of 1857. Tay- 
lor on JSvidencey 1405. What was produced was not the pro- 
bate, but a certified copy not stating that probate had passed. 
Section 28 in the second series of the Revised Statutes ex- 
tends to certified copies, but it does not make the certified 
copy proof of the probate. The word *^may,'' in that section, 
should be read as ^'shall.'^ The affidavit here was clearly 
sufficient, (though, I admit, it was made at the trial,) and the 
Judge should have ordered the original will to be produced. 
[DesBarres, J. My reason for declining to do so was that 
the defendant had had long notice of the intention to produce 
the certified copy ; and that he might have given the plain- 
tiflF notice that he required the original will.] Due cause 
was shown on affidavit, as required by the Statute. [Bliss, 
J. The Judge, at the trial, must judge of that due cause. 
Young, C. J. If a Judge exercises his discretion at the trial, 
can the Court control it ? I think not.] There is no evidence 
of the testator having signed or acknowledged the will. 
[Bliss, J. It was signed by a person whose name was 
Patrick Carrigan, and taken to the testator, who said it 
was all right. Young, C. J. Is not that an acknowledg- 
ment? The Statute says the signature shall be acknowledged ; 
in other words, it requires not the will to be acknowledged, 
but the signature. Bliss, J. A person saying, " that is my 
will," his name being signed to it at the time, is an acknow- 
ledgment of the signature. Acknowledgment is a fact, and 
does not depend on the word "acknowledge."] The signa- 
ture must be acknowledged. 1 Vesey Jr.j 11 ; Sdwyn's Nisi 
Prius, 883 ; 11 Law Times Bep., 781 ; 3 Feere Wms., 254 ; 
Swedland v. Sweetland, 13 Weekly Reporter, 504, (March 18, 
1865,) ; 2 Boh. 295. There is no proof of the due execution 
of the will by the witnesses. The witnesses could not have 
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seen the testator. 2 Saunders on Pleading and Evidence, 
1264; i M. db S., 295. 



Miller, contr^. Section 28, referred to, was intended to in- 
troduce a change in the law. Section 20 of the same Act 
^Revised Statutes, second series, ch. 135,) makes certified 
copies of any document, etc., filed in any Court in this Pro- 
vince, evidence to the same extent as the originals. Section 
36, in the third series, merely removes any doubt as to the 
meaning of section 28 in the second series. An original will 
cannot always be obtained. Security must be given before it 
can be taken from the Probate office. Revised Statutes, 
chap. 127, sec. 92. There was an acknowledgment, in fact, 
of the signature, though not in words, and that is sufficient. — 
6 Bing.j 310 ; 7 Bing,, 467. It is not necessary that the wit- 
nesses should see the testator sign, or that he should sign in their 
presence ; it is sufficient for him to declare to the witnesses 
that the instrument offered to them to be subscribed is his 
will, aud that the signature is his hand-writing. 2 Saunders 
on Pleading and Evidence, 1263. The English cases recog- 
nize a constructive presence as sufficient. 4 Kent, 631 ; 3 
Salh, 395. It is not necessary that the testator should actu- 
ally see the witnesses sign ; it is sufficient if he were in such 
a situation that he might see them do so. 2 Carr. dc Payne, 
488; Williams on Executors, p. 74, note ; 2 Scdk., 688. '* In 
the presence" is synonymous with ''within view." Powell on 
Devises, 90. Present or not present, is a question for the 
jury. Ibid, 98 ; Comyns^ Rep. 531. Whether there is any 
evidence is a question for the Judge, whether it is sufficient 
is for the jury. Bidler^s Nisi Prius, 290 b ; Eraser v. Came- 
ron^ James' Rep. 192. The defendant entered under the 
plaintiff, and cannot dispute her title. 

Blanchard, Q. G., follows on the same side. In 2 Ourteis, 
320, it was held that a codicil was signed in the presence of 
the testator by the witnesses, when they were in the same 
room with him, although he was in bed and the curtains were 
drawn so close that he could not see them sign. The testa- 
tor's acknowledgment, in fact, of his signature is sufficient. 
Ibid, 334; 3 Gurteis, 452, 558. The English Act of 1857 
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requires four days' notice of the intention to dispute the will. 
The original will was produced here before the close of the 
trial. 



W. A. Johnston, in reply. In 1 Boh. JSccl. Bep. 14, Dr. 
Lushington, in a very elaborate judgment reviewing all the 
cases, refused to admit a will to probate because the wit- 
nesses did not see the testator sign. An attestation, not made 
in the room in which the testator is, is prima facie not an 
attestation made in his presence. 1 Chreenleqf on Evidence, 
p. 355, sec. 272. The devise will be void unless the testator 
is in a position in which he can, if he pleases, see the wit- 
nesses subscribe without changing his situation. Powell on 
Devises, 92. In 2 Curteis, 326, it was held that the deceased 
saying to two witnesses, " sign your names to this paper,'' 
was not an acknowledgment of her signature. (Cites also 
Ibid, 331, 395, 3 do, 118, 243.) In Tribe v. Tribe, 1 Rob. 
Eccl. Rep. 781, it was held that a will signed by the wit- 
nesses in the same room where the testatrix lay in bed with 
curtains closed, was not signed by them in the presence of the 
testatrix, and probate was refused. This is a later case than 
that in 2 Curteis, 320. (Cites 1 Curteis, 908, 14.) I have 
cited sufficient to show that the cases vary, and that each case 
must stand on its own circumstances. 

Cur, adv. vult. 

DoDD, J., now (Dec. 5) delivered the judgment of the Court. 

There were several points taken by the counsel for the de- 
fendants in this case against the verdict being retained. In 
the first place, he contended that as the action was for the 
recovery of real estate, the original will should have been 
produced at the trial, and that the Revised Statutes, second 
series, chap. 135, sect. 28, did not make a copy sufficient, as it 
applied only to cases where personal property was involved ; 
and if not correct in this view of the Act, then, under the 
application, during the trial, founded upon an affidavit that 
the original will was required, it should have been produced. 
Upon both points, I think, the law is against the defendant, 
and; in my mind, too clear for argument. The 28th section of 
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the Act referred to is express, and declares that the probate 
of a will or a copy thereof, certified under the hand of the 
Judge or Registrar of Probate, or proved to be a true copy of 
the original will, when . such will has been recorded, shall be 
received as evidence, but the Court may, upon due cause 
shown on affidavit, order the original will to be produced in 
evidence. In the construction of this clause of the Act we 
find no exception, such as that contended for by the counsel 
for the defendant ; but it refers to all cases where the original 
will has been recorded, and then it equally applies and makes 
a copy evidence, reserving to the Court the power of ordering 
the original will to be produced upon due cause shown by 
affidavit. In this case, it is true, an affidavit was made as well 
as an application to the discretion of the Court for the pro- 
duction of the original will ; but I think, under the circum- 
stances of this case, the learned Judge who tried the cause 
exercised a very sound discretion in refusing to stop the 
cause until the original will could be produced, and admitting 
the copy as evidence. The cause was tried on the 13th Octo- 
ber, and the attorney of the defendant was served on the 
30th June with notice, under the 29th section of the Act, of. 
the intention of the plaintiflF to produce a copy of the will and 
give it in evidence on the trial ; and with this fact within his 
knowledge for nearly four months, he took no step to compel 
the production of the original until towards the close of the 
first day's trial of the cause. He has, therefore, no cause to 
complain of the decision of the Court. If the will was not 
produced, it wacj his own fault, and he must abide the conse- 
quences of his own laches. 

The other objections to the verdict require more considera- 
tion. The first, that the will was not signed by the witnesses 
in the presence of the testator, I will now investigate. The 
Provincial Act requires that the will shall be in writing, 
signed at the end or foot thereof by the testator, or by some 
other person in his presence, and by his direction ; and such 
signature shall be made or acknowledged by the testator in 
the presence of two or more witnesses present at the same 
time ; and such witnesses shall attest and shall subscribe the 
will in the presence of the testator, but no form of attestation 
is necessary. The plaintiflF rested her case upon the produc- 
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tion of a certified copy of the will, and no evidence was ad- 
duced on her part as to the manner in which the will had 
been executed. The only witness upon that point was Mur- 
phy — one of the witnesses to the will, — and he was produced 
on the defence. The learned Judge who tried the cause sub- 
mitted the question to the jury as to the signing of the will 
by the witnesses, and told them that if they thought the tes- 
tator, by sitting up in his bed, or by inclining his head over 
the side of the bed, could see the witnesses, though there was 
no proof that he actually did see them subscribe their names 
to the will, it was, in his view of the law, a suflScient execu- 
tion of it, and the jury, by their verdict, found in favor of the 
due execution of the will, under the charge of his Lordship. 
If the law, as laid down by him, is correct, and there is evi- 
dence to sustain it, then, upon this point, the verdict cannot 
be disturbed. At the execution of the will the testator was ill 
sitting up in his bed, and there not being any table or other 
convenience for the witnesses to sign the will in the bed- 
room, they adjourned to an adjoining room, and there, on 
their knees, signed the will upon a chest, the door leading to 
the room being open, and the testator in the position the wit- 
nesses left him — sitting up in his bed, and could see their feet 
at the chest when witnessing the will, but could not see them 
write their names unless by altering his position and leaning 
over the bedstead. Such, in substance, is the evidence of the 
witness Murphy, and the only evidence upon which the jury 
could find that the witnesses subscribed the will in the pre- 
sence of the testator. Upon a reference to the cases that 
have been decided upon this point, WiUiams on Exectdora^ 
vol. 1, page 80, says : " That their result is, that it is not re- 
quisite that the testator should actually see the witnesses sign, 
but that it is sufficient if he might have seen them if be 
chose to look." And as the provision of the Statute of Frauds, 
requiring that the witnesses shall attest and subscribe in the 
presence of the testator, is continued in the Statute of Victo- 
ria, from which our Provincial Act is borrowed, the decisions 
under the Statute of Frauds are still applicable. WiUiama 
refers to several of the older cases in support of the general 
principle he has referred to, included ii> which is Caason v. 
DdUj 1 Brown's Ch. Cases 99, where a will was executed by the 

Digitized by VjOOQIC 



14 CARRTGAN v. CARRIGAN. 

testatrix in her carriage, and the witnesses subscribed in the 
attorney's office, opposite to the window at which the car- 
riage was, so that she might have seen them through the win- 
dow while subscribing, and it was held that the Statute was 
satisfied. Several other cases are referred to by WiUiams upon 
and in confirmation of Oasaon v. Dale, and the cases referred 
to, where it has been held that the execution by the witnesses 
was not in the presence of the testator, are cases where the 
testator was in such a position that he could not see them 
sign their names, as in the case of Tribe v. Tribe, 1 Rob. 
775, where the testatrix lay with the curtains closed and her 
back to the attesting witnesses when they subscribed, and it 
appeared that she could not by possibility have seen them do 
so, even if the curtains had not been closed, by reason of her 
inability from her state of weakness to turn herself in her 
bed into a position in which she could have seen them sign. 
The Judge there held that the Statute was not complied with. 
But where the testator was in such a position that he could 
see the witnesses sign, although he did not see them, the 
Statute is satisfied. As in the case under consideration the 
testator could have seen the witnesses sign his will by a very 
slight alteration of his position, and as he was not laboring 
under a physical disability to prevent him doing so, I think 
the requirements of the Statute have been satisfied. 

The next and last point taken against the verdict was 
that there was no evidence that the testator signed the will. 
The Provincial Act, in following the English Statute, does not 
make it necessary that he should sign it in the presence of the 
witnessed; it is sufficient if he either sign the will in their 
presence or acknowledge it in their presence. The evidence 
upon this point appears to me sufficient. Murphy, the witness 
already referred to, says that he was in the house of testator 
when testator was confined to his bed, and he told him he 
wanted him to sign his will as a witness. " I did not," he fur- 
ther say^, *' exactly see him sign any papers, but saw his name 
signed to the paper to which I signed my name, but cannot 
remember that he acknowledged his signature to it." James 
Garvie, another witness to the will, handed it to him at the 
desire of the testator. Upon his cross-examination he says : 
^' I was at testator's bedside when he delivered to Garvie a 
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paper which he said was his wilL I think his namo was 
signed to the will at the time. I know his handwritiDg, as I 
had heen at school to him. He handed the will to Garvie that 
he and I might sign our names to it as witnesses. When the 
will was signed Garvie took it 1;>ack to testator, and he then 
looked at it, and read it. He saw our signatures to it, and 
said it was all right, and closed it up, saying it should be sent 
to the executors." The authorities upon this point are with 
the plaintiflF. They do not require that the testator should in 
express terms acknowledge his signature, but leave it to be 
implied from all that takes place at the time the witnesses sign 
the will. Here the implication is nearly as strong as if he 
had pointed to his signature, and said, this is my signature to 
my will, and I wish you to sign it as witnesses. He handed 
the will to one of the witnesses and requested them to sign 
it as witnesses, his name being to it at the time, and known by 
one of the witnesses to be his handwriting. And after they 
had signed it and returned it to him, he said, looking at it, and 
seeing the signatures to it, that it was all right ; then closing 
it up for the purpose of sending it to his executors. In the 
first place, can there be any doubt that the will was signed by 
the testator when signed by the witnesses, and if not, then, 
that fact established, his acknowledgment of it may fairly be 
presumed from all that took place before the witnesses signed 
their names to it. Williams on Executors^ vol. 1, page 77, upon 
this point of the case says : "A more diflBcult question arises 
in cases where the signature is made by the testator, but not 
in the presence of the attesting witnesses, as to what shall be 
a suificient acknowledgment of it by him in their presence." 
"The result of the cases," he says, *^ appears to be that where 
the testator produces the will, with his signature visibly appa- 
rent on the &ce of it, to the witnesses and requests them to 
subscribe it, this is a sufficient acknowledgment of his signa- 
ture, but not where they are unable to see the signature, and 
the testator merely calls them to sign, without giving them 
any explanation of the instrument they are signing." The 
cases referred to by Williams are numerous and very distin- 
guishable, and upon reference to them it will be found that the 
case under consideration comes within what he calls the result 
of the cases in favor of a sufficient acknowledgment. In the 
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Dotes to the pages in Williams that I have referred to will be 
found most, if not all, the authorities upon the point. 

I admit it would have been better if the learned Judge who 
tried the cause had submitted the question to the jury, but it 
appears to have been scarcely referred to at the trial, and it was 
treated by the Judge in his charge as a fact proved. It cer- 
tainly was not one of the points taken for a non-suit. If the 
Judge had submitted the question as to whether the will was 
signed by the testator when handed to the witnesses for their 
attestation, they would, or ought to have, found in the affirma- 
tive, upon the strong evidence in favor of th« fact ; and his 
not having done so under the circumstances of this case is not 
a sufficient ground for now interfering with the verdict. 

I am of opinion upon the whole case that the rule for a new 
trial should be discharged with costs. 



WiLKiNS, J. On all the points argued in this case I concur 
with the opinions that have been expressed ; but there is one 
of them respecting which I have felt much difficulty — and a 
difficulty that was not overcome until I read the case of Blake 
V. KnighJt, 3 Curteis, 547. Before I perused it I was quite 
aware that a virtual acknowledgment of the testator's signa- 
ture made to, and attested by, the subscribing witnesses, satis- 
fied the Statute, provided there existed sufficient proof that 
thai signature was actually subscribed at the time to which 
the acknowledgment refers. But "whether the then exist- 
ence of the signature demanded direct proof, or could be 
implied from drcumstanceSj^^ was the point on which my mind 
at first doubted. Supposing in this case that the witness 
Murphy's direct testimony given in these words : " I saw his 
(the testator's) name signed to the paper to which I signed 
my name " — must necessarili/ refer to the time of execution of 
the will ; the eflfect of it was weakened, if not neutralized, by 
his words uttered in cross examination, viz.: "I think his 
name was signed to the will at the timeJ^ Now, though I feel 
how natural and probable it is that a subscribing witness to a 
will, at a considerable distance of time from the time of his 
subscription, should speak doubtfully about the point in ques- 
tioU; even in cases where but from defective memory no doubt 
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conid exist: still, as the fact of acknowledgment is of immense 
importance, in view of the policy* of the Legislature to prevent 
imposition on testators, I hesitated long as to the propriety of 
giving jirdicial sanction to a will in relation to which no verbal, 
express acknowledgment of the testator's signature at the time 
of subscription by the witnesses was made, and no positive and* 
unquoiijied proof of the then existence of the signature marked 
the case. The case, however, to which I have referred, thougli 
distinguished by peculiar^ and 'exceptional circumstances; is 
yet an authority to the effect that where proof of the acknow- 
ledgment of his signature by a testator is complete, the* 
existence of the signature as a fact at the time of the acknow- 
ledgment may he inferred from circumstances: The circum- 
stances froin which the learned ecclesiastical Judge in that 
case drew that inference were as follows: 1st. The whole 
will, including the signature of the testator, was in his owU' 
handwriting: 2nd. When the witnesses came into his apart- 
ment he not only drew the will from a drawer and expanded 
it, and told the witnesses it was his will, and requested them 
to subscribe it as witnesses, but directed their particular notice 
to interlineations and alterations which he had made in it. 
3rd. He was of the legal profession. 4th. The attestation 
clause was perfect as regards form. 

The case under bur consideration, as respects the point of 
circumstantial proof of tho existence of tho testator's signature 
at the time of his acknowledgment, seems to me to be gov- 
ein^Qd by the authority of BlaJce v. KnigM, as regards the 
pFiMipIe of that decision. In the particular case, though it 
does-.not appear that the will was written by the testator, we 
have proof, which is not less strong, of his having been, at the 
tt^ of execution, acquainted with the contents of the paper 
which the witnesses signed. Murphy, on cross-examination,, 
says: " Garvie took the will back to Carrigan after we had all 
signed it as witnesses, and Carrigan then looked at and read\ 
the wiU. He saw our signatures to it, and said ' it was all , 
right,' and closed it up, saying it should be sent to the execu- 
tors." Now, if it be objected that, notwithstanding all thi^,.* 
the signature of testator may, cw a possibility, not have been 
subscribed to this particular, will when Carrigan, the testator, 
read it, immediately after it was brought back to him by Gar- 
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vie, who, a few moments before, had received it from liim. So 
might an analogous possibUUt/ have existed in the case cited 
at the time of execution bv the witnesses in that case. An 
expressed desire of the testator that the chosen witnesses 
should subscribe a paper that he declared to be his will — the 
formality of the attestation clause — a knowledge by the testator 
of the contents of the paper which the witnesses at his desire 
s>ubscribed as his will — these circumstances are common to the 
case of Blake v. Knight j and to Garrigan v. Oarrigan^ and 
I cannot think that the circumstance of the testator in the 
former case being a professional man, which Carrigan was not, 
and the fact of there being noticed alterations on the face of 
the paper in the former case, which di<1 not exist in the latter, 
80 distinguish the two cases as to prevent the case under 
review being fairly brought within the operation of the English 
.authority. 

Bide discharged. 
Attorney for plaintiff, Miller. 

Attorney for defendant, H. McDonald, 



POPE V. THE PICTOU STEAMBOAT COMPANY. 

December 5, 1865. 

Defendants contracted with plaintiff for the purchase of a steamboat, the 
vegociations for the purchase being carried on partly by letters between the 
^defendants on the one hand, and the plaintiff and his agent on the other, and 
'partly by yerbal communications between the defendants and the plaintiff's 
agent. The boat was delivered at Summerside, Prince Edward Island, to the 
plaintiff's agent (who was authorized by the defendants to take delivery of her 
there for them), and by him taken to Pictou, the domicile of the defendants. 
The defendants examined her immediately on her arrival at Pictou, and finding 
that she did not answer the representations made of her by the plaintiff's agent, 
forthwith notified both the plaintiff and his agent that they would not take deliv- 
>ery of her. An action was brought for the price, to which the defendants 
pleaded never indebted, never delivered, and misrepresentation and fraud on' 
the part of the plaintiff and his agent, etc. The learned Judge who tried the 
«caase permitted evidence to be given of tlie verbal representations of the charac- 
ter of the boat made by the plaintiff's agent to the defendants, and the jury 
fbnnd a verdict for the defendants on the pleas of fraud and misrepresentation, 
«etc. Gross misrepresentation by the plaintiff 's agent of the character of the 
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toat were distinctly proved, but there was no proof that the plaintilf faimielf 
•Bade anj false representauoos, or was aware at the time of those made hy bis 
agent. 

ffddj first, by all the Judges, that although the contract was partly in writing, 
{iarol evidence was properly admitted to prove the fraud. 

Secondly, by all the Judges, that the jury were justified in finding fraud, 
;a8 the principal is bound by the declarations of his agent, and the fraud of the 
agent was, therefore, in law, the fraud of the principal. 

Thirdly, by all the Judges, that the fraud was such as to justify the defend- 
ants in rescinding the contract. 

Fourthly, by Young, C. J., Johnston, B. J., Dodd and DesBarrea, J J.,— Wil- 
kins, J., dissenting, — that the netiftcation given by the defendants to the plain- 
tiflfand his agent was a sufficient rescinding of the contract, and that it was not 
necessary in order to rescind it that the defendants should return the boat to 
jSummerside, or offer to return her thither. 

Assumpsit for goods sold and delivered, and upon an account 
•stated, the particulars being a steamboat, hull, engine, boilers, 
and materials. Pleas : First, never indebted ; Second, never 
delivered ; Third, never was any account stated ; Remaining 
pleas, fraud and misrepresentation on the part of the plaintiff 
and of his agent, by means ot which the defendants were 
induced to purchase the said steamboat, etc., which representa- 
tions were false and fraudulent within the knowledge of the 
plaintiff. 

At the trial beiore Dodd, J., at Pictou in June, 1865, it 
appeared that the defendants agreed to purchase from the 
plaintiff a steamboat for the purpose of being used as a 
ferry boat across the harbor of Pictou. The defendants being 
in want of a steamboat for this purpose wrote to the plaintiff* 
on the 12th May, 1864, stating that they had been informed that 
he owned, and would sell, a steamboat that had once been on 
the Charlottetown ferr}'', desiring to know the price, draft of 
water, etc., and intimating that in the event of an arrange- 
ment being likely one of the company might probably go over 
to see the boat. To this the plaintiff replied on the 16th May 
that he had taken the engine and boilers out of the boat with 
the intention of converting her into a barge, but that he would 
feel disposed to sell the engine, which he believed to be good, 
for about £200 Nova Scotia currency. The defendants on the 
same day addressed another letter to the plaintiff wishing to 
know if he included the boat in the price mentioned, and, if 
not, to state the lowest price for the whole. To this second 
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letter of the defendants the plaintiff replied on the 23rd May^ 
stating that in view of the- msefalness of the ** Ino " as a bargo- 
he was unwilling to dispose of her, and then concladed his 
letter as follows : " But should you want the whole, Captain 
Bourke can give you all the information respecting it ; and I 
nave given him my views respecting the sale, and full authority 
to close." 

Bourke acting as the agent of the plaintiff then entered inta 
communication with the defendants for the sale of th&"Ino," 
which; according to the testimony of Mr. Dwyer, one of the 
defendants, he represented as having a zinc bottom in tolerably 
good order ; that the hull was perfectly tight as well as the 
deck; that the boat was well built and thoroughly fastened, 
and besi^^s the regular knees,, had hanging or diagonal knees ; 
that part, of the side of the boat had not been burnt, only 
slightly singed; and that the boat would suit the purposes of 
the defendants admirably, and was j.ust the thing they wanted. 
The defendants, confiding in the representations made by 
Bourke, addressed a letter to him on the 26th May, 1864, 
agreeing to purchase the boat, her engines, and all materials 
belonging to her, for $1360, to be paid one month after the 
delivery of the boat at Summerside, Prince Edward Island, and 
authorising Bourke to conclude with plaintiff on these terms, 
and to bring -the boat over to the harbor of Pictou as soon as 
possible at the Company's expense and risk. The boat was 
afterwards delivered by plaintiff by Bourke's order to Captain 
Evans, the master of the steamer "Princess of Wales/' and 
towed to Charlpttetown, and after remaining there submerged . 
for ten or twelve days was brought over to Pictou by Bourke, 
being towed, there by the steamer '* Heather Belle," of which 
Bourke was master^ and placed alongside the whjarf previously 
pointed out to. him. by the defendants. Immediately on the 
arrival of the boat at Pictou the defendants went on board of 
her, and djIsGQvering on inspection that she bad not a zinc hot- .. 
torn, and waj3 in many, other respects, very inferior to and dif- . 
ferent from, the description given of .her by. Bourke, and 
worthless foor the purpose for which they required her, .on 
the same day addressed a letter to Bourke and another, to the 
plaintiff (the. latter of which was admitted to, have been re- 
ceived), declining to take any delivery of the boat. 
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The learned Judge called the attention of the jury to the 
pleas alleging fraud and misrepresentation by the plaintiflF and 
his agent, and told them that if the plaintiff's* representations, 
or those of his agent Bourke, were false, and they knew them 
to be false, respecting the steamer, etc., and nsed them to 
indnce the defendants to act upon them, and the defendants 
acting upirn those representations, believing thera to be true, 
were induced to make the purchase, they were not bound by 
the contract, but could disclaim it. His Lordship further stated 
that in that case the defendants were bound to disaffirm the 
contract without delay, and give the plaintiff notice to that 
effect. His Lordship concluded by instructing the jury that 
if they were of opinion that the pleas alleging fraud and mis- 
representation had been sustained by the evidence their 
verdict should be for the defendants. 

The jury found a verdict for the defendants, and a rule 
having been granted to set it aside on the ground of the rejec- 
tion of material evidence, and as being against law and evi- 
dence, it now (July 25) came up for argument. 



WUkins, Q, 6\, in support of rule. Fraud and misrepre- 
sentation are pleaded by the defendants. This is no answer 
to a complete contract reduced to waiting. Plaintiff's letter 
of the 23rd May, 1864, is fair and frank. He puts the Picto- 
niaos on their guard. Evidence of fraud is not admissible 
here. Misrepresentations by Bourke are no answer to an 
actfon by this plaintiff. The vendee must bring his action for 
deceit. Pickering v. Dowson, 4 Taunt. 779. The Statute of 
Frauds cannot be met by charges of deceit. The vendor must 
not take means to conceal faults. Bourke had no authority to 
warrant. Exaggerated descriptions do not constitute a war- 
ranty. 2 B, & 6\, 627. There is no practical or moral fraud 
here. A representation is no part of the contract. 4 XJamp., 
22. Parol evidence is not admissible to contradict or vary an 
agreement in writing. 3 JFife., 275; 12 East,^] Anierican 
notes 10 Uhandelor v. Lopus, 1 Smith's Leading Cases, 77. In 
3 Harris, 6^, au American case cited in Smith on Contracts, 
Bell, J., says, nothing that was said before a written contract 
can be admitted! even to proWfraiid.' ' The representations' of 
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Bourke wore cot fraudulent, but were mere exaggerations not 
calculated to deceive, and which did not deceive, the defend- 
ants. Simplex commendaii(y non obligat. Plaintiff's statements 
are accurate ; they limit Bourke's. Bourke's statements as to 
the zinc he believed to be true. Representations, to be mate-, 
rial, must be believed by the vendee. 1 Smith's Leading 
Cases, 273, (5th Am; ed.) ; Story on Sales, sec. 167. The defend- 
ants could not have believed Bourke. (Cites ScoU v. Lara, 1 
Peake's Nisi Prius Cases, 296; 12 East, 632; 1 Esp., 290.) 
Whether the representations were material or not is a question 
for the jury. S B. d C\, 5»6 ; 2 M. d W., 2&1. This contract 
has not been, and, under the circumstances, could not' be- 
rescinded. The boat was delivered, and has never bee» 
returned. Even where a vendee has a right to rescind, if the 
property cannot be immediately returned, he must give notice 
to the vendor, and in the meantime he must take care of th^e 
property. There can be no rescinding of the contract if the 
property has been damaged or reduGed ir^ Value while in tlier 
possession of the vendee, or has been converted by him to his 
own use. The boat could not be returned in the same state 
in which it had been received. She was full of water at 
Charlottetown. The defendants could not rescind after they 
had converted the property. The boat was taken at defend- 
ants' risk. (Cites 1 Smithes Leading Cesses, 238, 5th American 
edition.)* Contracts vitiated by fraud are not void, but voida- 
ble. 3 Esp., 82 ; i^rT/ on Sales, 427, 20 ; 1 Barkie, 257. 
Even where a contract is voidable on the ground of fraud the 
vendee is bound to return the property within a reasonable 
time. 1 O. & P., 15. Bourke was alternaftely the agent of 
both plaintiff and defendants. Smith,, one of the plaintiff'*9 
witnesses, said that the engine was v¥'orth $225^ — Da vies,, one 
of the defendants, that it was worth nolhing. Tlie plaintiff 
was not obUged to set up the machiner3^ That was not stipu- 
lated in the contract of 26th May, 1864. The defendants, at 
an expense of j£20, might have returned the boat. Even if 
there had been fraud, they were bound to return' her. But 
admitting that they were not bound to return, they should at 
least have taken care of the boat. They have done neither, and 
can now no longer restore it as it was. They have abused the 
property. To abuse property is to convert it. i B. dh Aid*, 
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685. Such also is the deprivation of the plaintiff of the 
property. The defendants ought to have inspected the boat, 
and having had the opportunity of so doing, are bound when 
they did not. The rule of caveat emptor applies. There was no 
evidence of fraud ; none whatever in plaintiff himself. He 
gave no authority to Bourke to make false representations ; 
and none of Bourke's representations were knowingly false — 
they were merely exaggerated descriptions. 



W. A. Johnston, contra. The defendants notified plaintiff of 
what they wanted. This appears from their letter of 12th 
May, 1864. There was no contract up to the 23rd May, 1864 — 
no agreement, and no price, till then. There was no perfect 
contract reduced to writing on the 26th May, 1865. The price 
mentioned in the letter of that date must have been obtained 
by parol negociations with Bourke. Where a contract is 
partly reduced to writing and partly in parol, parol evidence 
is admissible to explain it. Something else, also, is required 
beyond that letter to complete the contract, that is, delivery. 
Plaintiff contracted to sell a steamer, not a wreck. He agreed 
to sell not only a vessel, but a vessel capable of being pro^ 
pelled by steam, with all the necessary machinery. To deliver 
a wreck was not a fulfilment of the contract. Bourke was 
anthorized only to receive a steamer fit for a ferry boat. The 
testimony shows conclusively that he was the agent of the 
plaintiff with unlimited powers. (Refers to Bourke's repre- 
sentations, and contends that they show actual fraud in him.) 
Bourke induced the defendants not to send over and inspect 
the boat. Fraud vitiates every contract. 3 Q. B., 58 ; Addi- 
m on Contracts (1st ed.), 219, 220, 235, 236, 407, 411, 442; 
1 Parsons- Mercantile Law, 56, 58. The rule of caveat emptor 
never applies to cases of fraud. 1 Parsons on Contracts, 461, 
462. (Cites S M. <& Ryl, 2; b B. & AM., 240; 9 Law 
Times Beports, 541 ; 8 diUo; 207 ; S. C. 2 New Rep., 184, 
upholding lExcheq.,il6{Wel8b7/, HurUtone&Chrdon). Parol 
evidence is admissible in every case of fraud, to prove the 
fraud, and failure of consideration may be proved in the same 
way. Taylor on Evidence, sees. 1038, 1040; 9 Law ISmesBep., 
292; liditto^ 381, 273. There was no delivery to the defendants. 
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Boarke was their agept, with a limited authority to accept a 
steamer such as he had represeated, at least in all its material 
parts. , He deceived the defendants as to the price. (Cites 5 
B. A AhL, 855 ; 4 if. (ft »% 155 ; 9 J5. cfe C\ 259.) The con- 
tract .was. rescinded, and, on account of the . fraud, there was 
no necessity for returning the boat. (Cites Ghittyon Contracts, 
459 (ed. of 1841) ; 1 Stark. Rep., 107, 257 \ I M. <k JT,, 352 : 
2 B. dt Ad.f 460.) The fraud of the agent vitiates the con- 
tract as much as the fraud of the principal, and even if the 
agent goes beyond his instructions the principal is still bound. 
5 jBsrp., 72, 134 ; 4 T. jB., 177 ; 2 Camp., 155 ; 32 Eng. Law dc 
Bq. Sep., 1. (Cites also 2 Excheq., 538 ; Parsons on Mercan- 
iUeLaWy 142, note; 17 C B., 617; 2 Parsons on Contracts, 
192, note.) 

James McDonald follows on the same side. A British vessel 
capable of registry can be transferred only by bill of sale. 
Merchant Shipping Act, see. 19 ; McLachlan on Shipping, 615 ; 
Taylor on Evidence, sec. 909. This boat was 90 tons register, 
she was built in a British colony, and. came from one British 
colony to another. PlaintiflF's letter of the 23rd May, 1864, 
contains no agreement to accept the price. There is no writ* 
ten agreement by Bourke as. his agent to accept it Defend- 
ants never accepted, and, therefore, there was in point of fact 
no actual delivery to them, 2 Kent's Vo^., 703 ; 4 5/. cfe S., 
264 , 5B.dk Aid., 559 ; HiUiard on Sales, 161. The authority 
given by the defendants to Bourke was only an authority to a 
ccmmon carrier. He towed the bo4t over with his own 
steamer. A delivery to a common carrier is not a delivery to 
an agent at all. The plaintiif could have taken the vessel 
back during all July and August. She was not under water 
until the fall. A vendee, when he discovers the fraud, is only 
bound to give the vendor notice to take back his property. 
2 Kent, 661, 662 ; 1 Camp., 190. 

W. A. Johnston cites 10 (hm. Bench, N. S, 842 ; 23 Pick., 
4:M.dt O., 898 ; 2 Parsons on Contracts, 193 n. 



WUhins, Q. C, in reply. Registry is only required to make 
a ship a British ship. This boat has never been navigated,— < 
she was used only as a ferry boat. She was merely towed 
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from one port to another. Defendants gave no notice of 
Bourke's representations to the plaintiff. Their letter of 6th 
July, 1864, gives him no notice. It describes the " Ino " as a 
barge. If it was a steamboat they were to receive, there was 
no necessity «of discussing how much it would cost them to 
restore her ito the condition of a steamboat. The moment the 
boat was in Bourke's possession by and with the assent of Pope, 
the delivery was complete. Representations, before a written 
contract, however false, cannot be received. I admit that 
fraud vitiates a contract ; but mere declarations falsely made 
do not prove fraud. The declarations of Bourke should not 
have been submitted to the jury. No one has pretended to 
say that the plaintiff committed any fraud. Bourke explains 
all the charges of fraud as to the burning, the zinc, the 
sheathing of the deck, etc. He said he had no interest in the 
transaction. The delivery being at Sumraerside, the defend- 
ants should have sent back the boat to Summerside. It would 
have been different had plaintiff sent it to Pictou ; but the 
defendants brought it there themselves. It was worth £300. 
Now it is worth nothing. Who should bear this loss? The 
plaiatiff limited the authority of Bourke. This is seen by 
plaintiff's letter to defendants. The information was confined 
to one point. There was no warranty, as defendants allege, in 
their letter of 6th July, 1864. The defendants give the plain- 
tiff no intimation of the fraud. Is their letter of 6th July 
sufficiently explicit ? There is an important distinction 
between general and particular agency. Bourke was not tlie 
general agent of plaintiff, but was merely appointed hac vice, 
and only to tell the truth. If Bourke for any purposes of his 
own made fraudulent represent^^tions, the plaintiff is not 
responsible for that. 

' Cur, adv. vuU, 

The Court being divided in opinion now (December 5) 
delivered their judgments seriatim. 



Young, C. J., after stating the facts of the case, said : The 
first point to be enquired into is the liability of the plaintiff for 
the misrepresentations and falsehood attributed to his agent. 
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In his letter of 23rd May the plaintiff says to the secretary of 
the company : ^ Shoold yoa want the whole (that is, vessel 
as well as engine,) Captain Boorke can give yon all informar 
tion respecting it, and I have given him my views respecting 
die sale, and full anthority to close, and to make something 
ont of yon Pictonians if he can/* — this last expression being 
evidently jocnlar, and indicating no evil pnrpose. In his evi- 
dence the plaintiff says: -'I did not anthorize Bonrke to 
make any representations whatever respecting the boat. I 
considered I had given all the information reqnired in my 
letter/' And again, ^ Captain Bonrke was my agent only to 
give information to defendants respecting draft of water, etc. 
I gave the principal information and Bonrke gave the details.'' 
But the question is, what authority did Bonrke appear to the 
defendants to have from the plaintiff's letter? He was ''to 
give all information respecting the boat," so that, apparently, 
he had power equal, at least, to the orc'inary power of an agent 
having authority to sell. 

In Doe V. MarHn^ 4 T. R. 66, Lord Kenycn says, *' the maxim 
that the principal is civilly responsible for the acts of his agent 
universally prevails both in Courts of Law and Eqnity." The 
familiar examples in the case of horses, and warranties given 
on the sale are to be found in 5 Esp^y 74 ; 2 Comip.y 555, etc. ; 
and in the sale of coals in 5 Ssp,y 134. In cases of insurance, 
BuUer, J., said in FUzherbert v. Mather, 1 T. R., 16 : " Though 
the plaintiff be innocent, yet if he build his information on that 
of his agent, and his agent be guilty of a misrepresentation, 
the principal must suffer." In Murray v. Mann, 2 Excheq. 540, 
Parke B. says : '^ The rule of law is, that if an agent is guilty 
of fraud in transacting his principal's business, the principal 
is responsible." So in Siory on Agency , sec. 134 : " Where the 
acts of the agent will bind the principal " (as in this case the 
agent had authority to close tlie sale) ^' there his representa- 
tions, declarations, and admissions respecting the subject 
matter will also bind him, if made at the same time, and consti* 
tnting part of the res geatoR." And see also the case of Cornfooi 
V. Fowke, 6 M. 4& W., 358, as explained in 32 Eng. Law d Eq., 
B. 14; and FuUer v. Wilson, 3 Q. B., 67. Some doubt was 
thrown on the ruling in this last case in the Exchequer Cham- 
ber (Id. p. 77), but it leaves the above propositions untouched. 
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The next position taken by the plaintiiF'8 counsel was that 
there being here a complete contract reduced to writing, fraud 
and misrepresentation could neither be pleaded nor given ia 
evidence to defeat it. If the position had been that such a 
contract could not be defeated or changed by parol evidence^ 
we would readily have assented to it. That was the ground 
of decision in Meyer v. Everth^ 4 Camp., 22, where a sale by 
sample was sought to be incorporated into the contract, the 
sale note being silent as to it. It was the ground also of the 
decision relied on at the argument, — that of Pickering v, D(m- 
son, 4 Taunt., 779. There it was stipulated in the agreement 
that the ship and stores should be taken with all faults, in the 
condition they then lay, and there was no evidence of fraud. 
Gibbs, J., says : " The parties come to an understanding, and 
reduce the contract to writing. By that alone they are to be 
bound, unless some fraud can be shown." Chambre, J., said : 
" The plaintiff, after inspection, agrees to purchase the ship 
with all faults. Where there is a written agreement it is dan- 
gerous to depart from it without evidence of fraud. Where 
there is such the Courts of Law will interfere — here I see 
none." Strike the pleas and evidence of fraud out of this 
case, and the main hinge on which it turns is gone. Now the 
effect of fraud on the contracts and relations of parties has 
often been reviewed in this Court, in the cases, for example, of 
Newell V. CroweU, M. S., and HiU v. Archbddf 1 Oldright's Rep., 
452. And as it is perpetually occurring on Circuit, and our 
decisions will now be reported, I will seize the opportunity of 
referring to a judgment of Sir Frederick Pollock in JSogera v. 
Hadley, 9 Law Times Kep., 293, which appears to me at once 
comprehensive and eloquent : 

" 1 consider that by the law of England fraud cuts down every- 
thing. * * The law sets itself against fraud to the extept of 
breaking down almost every rule, sacrificing every maxim^ 
getting rid of every ground of opposition, and allowing no 
technical rule or difficulty of any kind to interfere to prevent 
the success of right and justice and truth. So much does the 
law of England abhor fraud, that the maxim — than which none 
is more universal or more stringent — that you cannot aver 
against tho record, is forgotten when fraud is shown. The 
moment it is ascertained that a matter is founded on fraud, 
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there is an end of it ; be it a record, be it a bond, be it an 
instrument in writing, be it what it may, it fails as soon as fraud 
is shown. A man may adopt or not, as he pleases, a contract 
imposed on him by fraud. It is at his option to say, 'I will 
repudiate it ;' but he cannot play fast and loose — he cannot at 
one time say, * I will adopt it,' and then when he has done so, 
say, ' I will hark back and repudiate it.' " 

In confirmation of this strong opinion I may as well cite two 
significant passages from the older authorities. In Fermor^s ' 
case, 3 Go. Rep., 78, it is said, " the common law doth so abhor 
iraud and covin that all acts, as well judicial as otherwise, and 
which of themselves are just nnd lawful, yet being mixed with 
framd and deceit, are in law wrongful and unlawful." And in 
the case of Wimbish v. TaHboiSj Plowd., 54, Mountague, C, J., 
says : " Covin may be where the title is good, and the title shall 
not give benefit to him that has it, by reason of the covin ; for 
the mixture of the good and ill together makes the whole bad, 
the truth is obscured by the falsehood, and the virtue -drowned 
in the vice." 

But it was argued that there was no fraud, in point of fact, 
in this case ; that the representations of Bourke were not 
fraudulent, but mere exaggerations — such as are permitted to 
a vendor, not calculated to deceive, and which did not deceive 
the defendants. Now there is no doubt a considerable lati- 
tude allowed in the making of a bargain. The morality of 
trade is not exactly that of the New Testament, and some- 
times trenches on the very borders of deceit. The law 
permits phrases to be usetl of undue and highly colored enco- 
mium of the article on sale ; it does not restrain within narrow 
limits what may be called the eloquence of the counting house 
or the shops, — it allows a purchaser to outwit or to befool 
himself, but there is a point where it stops. Dr. Paley in his 
great work condemns direct falsehood and the designed con- 
cealment of faults ; he lays down the broad and obvious rule 
of justice and honesty in contracts of sale. But I)r. Parsons 
goes into it more searchingly, and draws the distinction with 
subtlety and vigor. In his Treatise on Contracts, vol. 1, p. 
461, he says: " If the seller of an article be not silent, but 
produce the sale by meians of false representations, then the 
rule of caveat emptor does not apply, and the seller is answer- 



Digitized by 



Google 



MICHAELMAS T£RM, 1865. 29 

able for the fraud. * * He maj be silent, leaving the 
purchaser to enquire and examine for himself, or to require a 
warranty. He may be silent, and be safe ; but if he be more 
than silent ; if by acts, and certainly if by words, he leads the 
buyer astray^ inducing him to suppose that he buys with war- 
ranty^ or otherwise preventing his examination or inquiry, this 
becomes a fraud of which the law will take cognizance. * * 
The seller may let the buyer cheat himself ad libitum, but 
must not actively assist him in cheating himself." 

Apply these principles to the case before us, and can there 
be a doubt that there was here sufiScient evidence to justify 
the jury in their finding of fraudulent representations ? 

Then it was said that it was too late to raise such an issue,, 
for the defendants were bound by the actual delivery they 
had taken through Bourke. as their agent, at Summerside. 
And here is, no doubt, one of the main difficulties in the case. 
The defendants committed an imprudence in assuming the 
plaintiflf's agent as their own, instead of one of themselves, or 
some other person in their interest, proceeding to the Island 
and inspecting their purchase. The cases upon delivery have 
arisen chiefly out of the doctrine of stoppage in transitu, and 
its effect upon the Statute of Frauds. There is no doubt that 
where a buyer sends hi* se^rvant or commissions his clerk, or 
empowers any third party as his factor and special agent, to 
receive delivery of goods bought by him ; the delivery so 
received will, be considered as effectual to divest the seller, 
and effect a complete transfer of the property, as if the deliv- 
ery were made into his own hands. This, says Bell in hm 
Commentaries, vol. 1, p. 126, is the law of most of the- Conti- 
Dental States, and it has never been questioned in England. • 
& also delivery to a third person for behoof of the buyer, and 
to abide the buyer's orders for their future destination, is a ' 
complete delivery as between seller and buyer. This was 
held by the majority of the Court in Dixon v. BoMwen, 5 East, 
175, where a delivery of goods at Hull for transhipment to a 
Hamburg house was held to have completed the delivery. 
The only answer, as I think, that can be given to the delivery 
in this case as vesting a right of action in tbelplaintiffyis, that 
the contract itself having been ' destroyed by fraud, and that 
fraud perpetrated by Bourke, his acceptance could not deprive 
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the defendants of their right to rescind and disaffirm the con- 
tract on discovery of the fraud. 

And this introduces the main question after all on this argu- 
ment — the circumstances under which, and the limitations by 
which, the right of rescinding is permitted and restrained. 
There is a difference where the price has been paid, and 
where it has not; and a marked difference where the pur- 
chaser has used, or in any way interfered with, the chattel. 
In the leading case of J^red v. Blay, 2 B. & Ad., 462, Lord 
Tenterden held that where the property in the specific chattel 
has passed to the vendee, and the price has been paid, 
the vendee can exercise the right of returning the property, 
only where there has been a condition in the contract author- 
izing the return, or the vendor having received back the chattel 
has thereby consented to rescind the contract, or has been 
guilty of a fraud which destroys the contract altogether. He 
adds in another passage that where the vendee cannot rescind 
he must sue upon the warranty ; and if sued for the price, the 
breach of warranty may be given in evidence in mitigation of 
damages. So it is laid down in 1 BeU'8 Com., 350. " If the 
buyer have no opportanity of examining the quality, or inspect- 
ing the commodity before it is sent to him, or to its destination 
abroad, he must make his challenge instantly on discovering 
the defect; or, at least, without any unreasonable delay. In 
the question of delay the time is to be reckoned from the dis- 
covery of the fault, — from the time of delivery where it 
is palpable ; where latent, from the time of its becoming appa- 
rent." To the same effect is 2 Kerd^s Com., 645, citing the 
case of Masaon v. Bovet, 1 Denio, 69. " If a party has entered 
into a contract by the fraud of the other party, he may, on 
discovering the fraud, and on the earliest notice, rescind the 
contract and recover whatever he has advanced, on offering 
to do whatever be in his power to restore the other party to 
his former condition." And again, in 2 Kent, 660, ''When 
goods are discovered not to answer the order given for them, 
or to be unsound, the purchaser ought immediately to return 
them to the vendor, or give him notice to take them back, and 
thereby rescind the contract ; or he will be presumed to acqui- 
esce in the quality of the goods." In Cannpbdl v. Fleming j\ 
Ad. & £L, 40, where the plaintiff had been fraudulently induced 
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to take shares in a supposed Joint Stock Mining Company, bnt 
dealt with them in order to save himself, the Court of Queen's 
Bench held that he could not recover back the price. So soon 
as he learned that an imposition had been practised on him he 
ought .to have made his stand : knowing of the fraud he had 
elected to treat the transaction as a contract, and had lost his 
right of rescinding it. He ought to have elected to repudiate 
the whole transaction. This doctrine runs through all the 
oases, as in Beed v. Bland/ordj 2 Y. & Jer., 278. Here the 
plaintiff could not rescind the contract, because he had had an 
intermediate occupation of the vessel, and derived the profits. 
The parties could not, therefore, be placed in the same situa- 
tion in which they originally were before the contract was 
entered into. 

So in Blackburn v. Smith, 2 Exch., 783, where the plaintiffs 
paid the deposit on a purchase of land, and took possession, it 
was held that they could not rescind the contract and recover 
back the deposit, as the parties could not be placed in statu quo. 
Parke B. said (page 788), '* Whether the plaintiffs' occupation 
was of value to them or not, at all events the defendant has 
been deprived of the use of the land." 

The American cases are to the same effect, as in Conner v. 
Henderson, 15 Mass., 322. Casks sold as containing lime, but 
found to be of no value, and wholly unfit for use. Plaintiff 
bad sold about thirty of the casks, and had not returned the 
remainder. Held that he could not maintain money had and 
received. Per Curiam j " The casks were of some value, and 
should have been restored, if the plaintiff would treat the 
sale as a nullity, and demand his money as paid without con- 
Bideration." 

So in PerUy v. Balcli, 23 Pick., 283. An ox sold under mis- 
representation, which the defendant, however, neither returned, 
nor offered to return, but kept it in his pasture for several 
months. He had given a note for the price, which he could 
not avoid without returning the ox. Per Curiam : ** The party 
cannot rescind the contract and yet retain any portion of the 
consideration." 

From these authorities it is obvious that the defendants 
were justified in repudiating the contract, and that they did 
right in repudiating it at once, and in refusing to use or take 
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possession of tUe boat. The only question that renMtins is, 
wQve they bound to return it, and if the vendor neglected or 
refused to receive it back, were they bound to take the same 
reasonable care of it, as of their own property under like cir- 
cumstances? Neither Of th0se points, as it seems to me, is 
free from difficulty, and upon both there is a singular want of 
authority in the English text books and cases. A notice with- 
out an actual return of the goods, where the quality did not 
correspond with the sample, seems to be recognized as enough 
by Maule J. in FiU v. Qasaanet, 4 M. & G. 901. The plaintiff 
could only give such notice, he says, on the ground that there 
had been fraud in the original contract. See also Groning v. 
MendJiam, I Stark., 257, where Lord Ellenborough called on the 
defendant's counsel, before going into evidence of bad quali- 
ty, to show that he had offered to return the seed on the dis- 
covery of its inferiority, and no sufficient proof of this being 
made, the plaintiff had a verdict, the action having been 
brought for the price. In the absence of English cases, let us 
look at the reason of the thing. A Halifax merchant directs 
his correspondent at Canton or Shanghai to send him 100 
chests of black tea at a certain price, and when it arrives it 
is found to be green tea, o( the same merchantable value, but 
unsalable in this market. The case of Acebql v. Levy^ 10, 
Bing.,. 376, decides that the mere circumstance of the goods 
being shipped in a vessel, indicated or chartered by the per- ' 
son giving the order, does not oblige him to take the goods, if 
on arrival they appear to be altogether, unmerchantable. The 
Halifax merchant then has a right to repudiate the contract, 
and must give notice to the shipper by the earliest opporta 
nity. But what is he to do with the teas — return.. them to . 
Shanghai? That would surely be. an absurdity. Who /is to 
pay the freight and insurance money; end if the merchant: 
advance them, how is he to be remunerated ? : The. .same 
principle will apply to shipments from England, which : 
are not unfrequently without order, or at variancis.with the 
order sent. I can perceive no.. principle, therefore,, which 
obliges the party refusing the goods, to return ^tbem, and in : 
many cases that might easily be. put, it would rbe a heizardouB, 
as well as an onerous, liability, r But one obligation, I think, ' 
is incumbent on him, and that is, to take care that the goods 
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are not neglected or lost. In some sort I look on him as a 
bailee for the absent or distant shipper, whose property inast 
not be left on a wharf to be wasted, or stolen, but must be 
stored and looked after, and will be liable for the expenses. 

The American Courts and writers in this, as in many other 
cases familiar to this Court, are much more explicit than thd 
English, and I extract a passage from Hilliard which meets 
some of these difficulties. Hilliard, in his L(mx> of /S'a^, 313- 
319, lays down the rule thus : " A buyer who would rescind 
the sale must return the property in reasonable time. And in 
case of a breach of warranty, the reasonable time, within 
which the purchaser must rescind by returning the goods, 
dates from the discovery of such breach. So a party, who 
seeks the rescission of a contract on the ground of fraud, must 
act with vigilance and promptness on the discovery of it, by 
an offer to return the property within a reasonable time, if the 
parties live at a distance from each other ; or by an actual 
re-delivery of it, or a tender with a view to re»delivery, 
if they reside near each other, and the property is suscep- 
tible of easy transportation. And if he retains the pro- 
perty, after an offer to . return, or a tender with a view to re- 
delivery, he is merely the bailee of the vendor, and must avoid 
the use or employment of the property in any manner incon- 
sistent with the vendor's rights. And if, upon its not being 
received by the vendor, the vendee takes it and uses it as his 
own, he will be deemed to have waived all rights derived from 
his tender, and cannot afterwards rescind the contract. * * 
If utensils unfit for the intended use are tendered back on 
that account, the vendor, upon notice, would be bound to take 
them away, and they would remain at his risk." 

Let us apply these principles, which recommend themselves 
to one's good sense, to the case in hand. The plaintiff, igno- 
rant of the deception practised by his agent, and thinking 
honestly, I have not a doubt, that he had made delivery at 
Sammerside, according to his contract, (for I find nothing in 
the letters that obliged him to set up. the engine. and convert 
the barge into a steamer,) sees her unavoidably; but seriously, 
ii\jared on the passage to CharlottetQwn, and I can easily 
understand why he refused to have anything to do with her at 
Piotou. But he would equally have rofu^ed to receive her 
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back had she been sent over to him at Snmmorside. Unhap' 
pily, as I think, he has mistaken his position — being alike 
unacquainted with the representations of Bourke, and his own 
legal liability for them. He was within a few hours' sail of 
Picton, and four months of open navigation remained. He 
acknowledges that, immediately upon the arrival of the boat 
at Pictou, he received defendants' letter of 6th July, com- 
plaining of Bourke's representations, and refusing to accept 
the boat at any price, explaining also that Bourke's strong 
assurances had induced them not to send over a person to 
inspect her. The defendants' letter, of same date, to Bourke, 
informs him that the defendants decline taking any charge of 
the boat as she then lay. The plaintiff therefore acted with 
full knowledge, or full means of knowledge ; he made his elec- 
tion to insist on the sale and delivery, and to abandon boat and 
engine to the care, or to the neglect, of the defendants. I 
must confess that on one or two of the points in this case, — 
which are new to us at all events, whatever they may be else- 
where, — my mind has fluctuated more than once. But for the 
reasons I have given so much at large, I think that the law is 
with the defendants, and, therefore, that the rule for a new 
trial should be discharged. 



Johnston, E. J. This case i« marked by lines so defined as 
to be free from many questions that often perplex enquiries of 
this nature. It is not necessary to examine the extent of 
Bourke's authority to make representations concerning the 
vessel, as incident to his power to sell ; because the plaintiff 
having referred the defendants to him for information, his was 
an express, and not implied authority only. Again, the facts 
and the finding of the jury establish a case of fraudulent mis- 
representation, which leaves no room for discussion on the 
distinction between legal and moral fraud, and relieves from 
the necessity of examining the law in cases of simple. war. 
ranty, or representations made without intention to deceive. 

The law also, bo less than the facts, is clear on the main 
principles applicable to this case. That fraud vitiates a con- 
tract is a fundamental principle. In Letvis v. Oosgrave, 2 
TauntoD; 4, the language of the Court is, ''A man cannot 
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recover the price of goods sold under a fraud." In Street v. 
Blay^ 2 B. & Ad., 462, fraud is spoken of by Lord Tenterden 
as " destroying the contract altogether." In National JEb- 
change Co. v. Drew, 32 Eng. Law & Eq. Rep. 5, in the House 
of Lords, the Lord Chancellor, in giving judgment, says : 
*^ Certainly, in this country, and in Scotland, a contract obtain- 
ed by fraud may be treated as no contract at all." 

Equally clear is it that in contracts the principal is liable for 
the fraud of his agent, while acting within the scope of his 
authority, as if the fraud were his own. In the noted case of 
Com/oot V. Fowkey 6 M. & W. 358, where the principal was 
held not answerable in consequence of a mistake in the plead- 
ings, Parke B. says (p. 373) : " It must be conceded that if 
one employ an agent to make a contract, and that agent, 
though the principal be perfectly guiltless, knowingly commit 
a fraud in making it, not only is the contract void, but the 
principal is liable to an action." Wilson v. FttUeVy in Error, 3 
Q. B. 68, is to the same eflFect ; and in Murray v. Mann, 2 
Exch. Rep. 638, Piatt B. uses a very practical argument. He 
«ays (p. 540) : " If the principal adopts the agent's act, he 
adopts the fraud and the effect of that fraud. He cannot say, 
^ I adopt your contract so far as to make the money mine, but 
I do not adopt your contract in so far as it was by your fraud 
defeasible.' " 

We are not, however, to understand by the strong language 
of the Judges, when they intimate that the contract is de- 
stroyed by fraud, that it is necessarily so destroyed, or is un- 
conditionally void. Parke B., who in Gornfoot v. Fowk^ speaks 
of the contract being void for fraud, expresses himself, in Mur^ 
ray v. Mann j in more qualified terms. Here he says (p. 541) : 
''It is true that fraud does not make the contract actually 
void, but only voidable at the election of the party, but the 
moment the purchaser chooses to declare it void, the price is- 
recoverable back." And Pollock C. B., in the same case,, 
speaks of the contract as being defeasible by fraud. 

The cases, also, are abundant to show that the right ta 
rescind may be waived by the party injured, or be lost by his 
act or by his neglect. 

In enquiring whether, in this case, the right of the defend- 
ants to rescind has been lost or restricted by any thing that 
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has been done or omitted since the contract, the question of 
the delivery of the vessel comes under review ; and it might 
be worthy x)f consideration whether a written authority to- 
receive delivery of a steam-boat justifies the receiving of a 
barge, with the engines and machinery of a steami-boat laid in 
her hold. Or, supposing the previous correspondence to war- 
rant such a meaning being given to the defendant's letter of 
26th May, 1864, then another question arises, whether, under 
the circumstances of this case, the order to receive delivery 
was not controlled by the representations of Bonrke, so as to 
justify only his reception of a boat of the character, and in 
the condition, he had represented, and such as the defendants 
had agreed to purchase. This latter question is not without 
perplexity, arising from the double character in which Bourk© 
acted, as agent of the plaintiff to sell, and agent of the 
defendants to receive, and from his being the perpetrator of 
the fraud in his former capacity. 

If the case turned on these questions, a new trial might b© 
mecessary for obtaining the opinion of the jury upon them f 
fbut, as from the view I take of this case in other respects, its 
•decision cannot be altered by any mode in which the question 
'Of delivery might be determined, it is not necessary to give^ 
;and I abstain from giving, an opinion on this part of the case. 

A«suming that the vessel, with the machinery laid beloWy 
comes within the meaning of the defendants' letter, and as* 
rsuming that the defendants must be held to the act of Bourke 
rin receiving delivery of the vessel in that state, inasmuch as 
the plaintiff does not appear to have influenced them in his 
appointment, we have to consider the effect of that delivery 
on the defendants' right to rescind. 

Up to the moment that the defendants were made acquaint- 
ed with the fraud, thej'' were under the delusion occasitmeS 
by that fraud, and doiisequently ought to be under the protec- 
rtion of the law provided against such frauds. To give thelli 
a right to rescind, and to withdraw that right before they 
knew they possessed it, or required its protection, would seem 
■a inockery — in this instance the more glaring from the pre- 
vious conduct of Bourke ; but in any case (as I think,) unrea- 
^sohable, cil though the delivery had been made to an innocent 
•agent, or to the defendants in person. The choice whether or 
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Qot to rescind, whioh the law ^ve the defendants, was an act 
of the mind, requiring knowledge of the facts — a knowledge 
that, from the nature of the subject, must be actual, not conj 
^tractive. 

In Eardman v. BelXhouae, 9 M. & W. 600, Alderson B. (speak« 
iDg, indeed, in relation to a somewhat different object,) says, 
^ To constitute an acceptance in satisfaction, there must be an 
act of the will. Every receipt is not an acceptance.'^ 

Nor can the plaintiff urge that the defendants were bound, 
before receiving the vessel, to examine and ascertain by them- 
selves or their agent the condition of the vessel, that they 
might know whether she came up to the representations made 
of her. The answer is, fraud — ^fraud that put vigilance to 
pleep, and threw the defendants off the enquiries and exami- 
nation that prudence otherwise might have dictated. This, it 
will be remembered, is one of the consequences of fraudulent 
misrepresentations, to which Judges again and again have 
referred. 

And to the argument that the losses entailed on the plain 
tiff are enhanced by the defendants not having rejected the 
vessel — if she was to be rejected — ^at Summerside instead of 
Pictou, the answer is still the same — fraud. The defendants 
may say to the plaintiff: "We directed the vessel to be re- 
ceived at Summerside and brought to Pictou, because we 
trusted to your representations of her character and condi- 
tion, made by your appointed agent, and on the faith of which 
we purchased ; and you, at least, cannot reproach us for be* 
lieving in the truthfulness of these representations, which, as 
to us, are your representations. Your losses are the result of 
your agent^s misconduct, for which he, not we, should, in law 
and justice, be answerable to you." 

The authorities in support of this view are so abundant as 
to make the selection the only question. In UampbeU v. Flem- 
ing, 1 Ad. & Ellis, 41, Littledale J. says: ^' After the plairUiff 
had learned that an imposition had been practised on him, he 
ought to have made a stand." In Sdway v. Fogg, 5 M. 46; W. 
86, the language of Lord Abinger C. B. is : '^ As soon as he 
knew the fraud he should have discontinued the work and 
repudiated the contract." In Street v. Blay the decision of 
the Court was that the purchaser of a specific chattel, with 
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warranty, after he had received and accepted it, and the pro- 
perty had become vested in him, could not by his own act 
revest the property in the seller, on the ground of total failure 
of the consideration. But certain exceptions were made from 
this rule, of which fraud is one. In Murray v. Mann, Park© 

B. said (p. 54.0), that he instructed the jury, in conformity 
with the law in Street v. J?toy, and the Court refused to set 
aside the verdict. There the money had been paid, and the 
horse delivered and kept by the purchaser for some time, and 
then returned for breach of warranty. The jury were told 
that if the contract of sale was made under circumstances 
amounting to fraud, the agent of the seller was justified in 
acting upon the purchaser's right to rescind, and restoring his 
money. 

These two cases determine the question conclusively, and 
the first has been spoken of as a well considered case. The 
one settled the general rule, the other was decided on an ex- 
ception to that rule, being the same in principle as that we 
have under consideration. 

There are cases in which, as in Street v. Blay, the power to 
rescind was denied after delivery and acceptance ; but in 
these it will be found that the incident of fraud is absent. 
Such are Toulmin v. Hedley, 2 C. & K. 157, and others. 

Both, then, from the reason of the thing, and from the au- 
thorities, delivery and reception of the articles sold do not of 
themselves divest the purchaser's right to rescind, when the 
contract has been tainted with fraud; and I think we may 
consider it as generally correct to say, that it is not until after 
the party deceived has become acquainted with the fraud, 
that he can be held to the exercise of his right to annul the 
contract for fraud. 

There does not appear to be any determinate rule as to the 
time when this decision must be made ; and we find in the 
cases various intervals of days, weeks, and months, between 
ti e delivery and rescinding, without objection to the delay. 

I may mention, by way of illustration, Perdval v. Blake, 2 

C. <fe P. 514, where a metal vat was sold, delivered, and put 
up in defendant's premises in March. In May the defendant, 
not having then examined it, promised by letter to pay. On 
examination the vat was ascertained to be unsound. In an 
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action for the price, the vat not having been re-delivered, 
Abbott, 0. Jm left it to the jury to find for defendant, if thej 
thought deceit had been practised. 

In the present case, the evidence does not disclose, with 
any degree of exactness, the period between the delivery of 
the Ino to the master of the Princess of Wides, and her rejec- 
tion by the defendants. The plaintiff says the vessel was not 
delivered until she was given ' over to the master of the 
Princess of Wales. There must have been time in the interval 
to allow the plaintiff to put the machinery on board, and there 
would seem to have occurred some delay from the state of the 
weather. It was admitted to have been in the regular course to 
take the hw to Charlottetown. On that voyage she had nearly 
been swamped, — from what cause is not sufficiently explained. 
The plaintiff was on board the Princess of Wales at the time, 
and does not impute fault to those who had the charge of 
conveying the Ino. She reached Charlottetown in a sinking 
state, and remained there submerged for some time. The 
period occupied in raising and making her tight is not stated, 
beyond the plaintiff saying that she was submerged there ten 
or twelve days. The plaintiff and Bourke were both examined 
at the trial, and made no complaint of unnecessary delay, or 
of objectionable means being used in the conveyance of the 
vessel from Summerside to Pictou. The defendants appisar 
not to have interfered personally, or by letter, in any manner ; 
and no dealing with the vessel by any one is alleged beyond 
what was necessary for transporting her from Summerside to 
Pictou. 

Being of opinion, as I am, that the defendants had the right 
to rescind on the ground of fraudulent misrepresentation as 
soon as they became acquainted with the fraud practised on 
them ; I see nothing in the fact of the delivery of the vessel 
at Summerside, or in the delay, or in the dealing with her that 
occurred between that event and her being brought to Pictou 
— to divest that right. 

The only question that remains is, whether the defendants 
consummated that right in such a manner as was legally suffi- 
cient. As soon as the defendants examined the vessel, on the 
same day that she arrived at Pictou, they rejected the bargain, 
and gave notice in writing severally to the plaintiff and to Cap- 



Digitized by 



Google 



40 POPE V. THE PICTOH STEAMBOAT COMPANY. 

fein Bourke of their decision not to accept the vessel, on the 
ground that she did not come up to the representations made 
by the latter. 

It was urged at the argument that this was not sufficient, — 
tiiat the defendants should have returned the vessel, or at least 
should have offered to return her. I cannot see soundness in 
the objection. The defendants were not in fault. Why impose 
on them an expensive and possibly hazardous undertaking ? 
If the defendants would have had recourse over on the plain- 
tiff for the expense, — as I presume they would have had, — to 
do so would be unreasonable to the plaintiff also: better 
to allow him to exercise his own judgment and convenience 
in the disposition of his own propeii^y. 

Nothing but the clear and decided authority of the English 
Courts, to which this Court must submit, would bring me to 
adopt as imperative law a rule which in many cases — as I 
think in this case — would be very oppressive and unjust, that 
of making the right to rescind dependent on the return of the 
subject of the contract. There are cases indeed in which the 
return of the property would be reasonable and proper ; and 
we find, accordingly, repeated instances in the books of horses 
and property easy to transmit, and inconvenient or expensive 
to keep, returned, on the rescinding of the contract ; but we 
find also multitudes of cases in which the contract was allowed 
to be vacated, although the property had not been returned : 
in some cases it could not be returned. 

Then as to the letter of the defendants not making a distinct 
offer to return the vessel, or request to the plaintiff to come 
and receive it, the plaintiff is told " the company cannot sub- 
mit to take the property," and again "they have notified 
Captain Bourke that they will not take delivery," and their 
reasons are assigned. Baron Parke says, as we have seen, 
" the moment the purchaser chooses to dedare the contract 
void, the price is recoverable back." 

Did then the defendants make and express this choice ? I 
think they did so in explicit terms. Their letter throughout 
conveys the clearest intimation of that purpose. By that act 
the contract was annulled, and both parties were thencefor- 
ward absolutely bound by the rescission. Their contract was 
then as though it had not been, and neither party alone had 
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the power to revive it. The vessel was the property of th© 
plaintiff^ as if he had never sold it. He needed neither 
authority nor request to take it. If he allowed it to perish he 
did so under an unfortunate mistake as to his legal liabilities 
and position, and there were abundant time and opportunity 
during summer weather for the safe keeping and disposal of 
the vessol and machinery, had the plaintiff taken charge of his 
property on receiving the letter of the defendants, which, in 
my opinion, revested in the plaintiff his title with all its rights 
and liabilities. 

The counsel on both sides at the argument took a wide 
range, and discussed subjects which do not affect my decision, 
and on which I, therefore, give no opinion. 

The rule niai for a new trial ought, I think, to be discharged. 



DoDD, J. The counsel for the plaintiff at the argument took 
several objections to the defendants retaining their verdict. 
In the first place he contended that the agreement between 
the parties having been reduced to writing to satisfy the Sta* 
tute, parol evidence should not have been received to contra- 
dict, vary, or add to the written agreement. His principle of 
the rejection of parol testimony, where the agreement is 
reduced to writing, is correct, subject only to fraud or misre- 
presentation, as the inducement for the party to enter into the 
contract; and in such cases it is a defence to the action. 
Boscoe in his Digest j page 17, states it very broadly, that, 
in general, matters which in law avoid an instrument, whe- 
ther it be fraud, forgery, duress, illegality, etc., may be 
proved by parol, however contradictory to its tenor, pro- 
vided the proceedings be adapted to such evidence, — ^and he 
cites J)oe. d. Chandler v. Ford, 3 Ad. & Ellis, 649, for his 
authority. In one of the cases cited by the counsel for the 
plaintiff, — 1 2 Uasty 632, although that case went off upon another 
point, still Lord EUenborough in delivering the opinion of the 
Court says (p. 637) : "A seller is unquestionably liable to an 
action of deceit, if he fraudulently misrepresent the quality of 
the thing sold to be other than it is in some particulars, which 
the buyer has not equal means with himself of knowing ; or 
if he do so in such a manner as to induce the buyer to forbear 
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making the enquiries, which, for his own security and advan- 
tage, he would otherwise have made." Here, not only did the 
plaintiff through hia agent, Bourke, who was appointed to give 
information to the defendants respecting the character of the 
Jno, fraudulently misrepresent the quality of the article sold 
to be other than it was in some particulars, which the defend- 
ants had not equal means of knowing ; but he induced them 
to forbear making the enquiry, which, for their own security 
and advantage, they contemplated. The observations of the 
Chief Justice refer to an action of deceit, but they are equally 
applicable to any action where they can be used as a defence, 
and the authorities are numerous that fraud and misrepresent- 
ation are a good defence in an action like the present. Tindal, 
C. J., in Flight v. Booth, 1 Bingham's New Cases, 376, says : 
"All the cases concur in this — that where the misstatement is 
wilful or designed, it amounts to fraud ; and such fraud, upon 
general principles of law, avoids the contract altogether." 
Here the jury have found that the misstatements were false 
and designed, consequently the contract, agreeably to the 
opinion of Tindal, C. J., is void. Another case cited on the 
same side appears to me strong against the plaintiff, instead 
of being in his favor, I refer to Fisher v, Samtida, 1 Camp. 
190. It was there decided that where an action has been 
brought for the value of goods furnished at a stipulated price, 
and the puchaser does not, either in bar of the action or to 
reduce the damages, object to the quality of the goods, but 
allows the seller to recover a verdict for the full price agreec" 
upon, he cannot afterwards maintain a cross action, on the 
ground of the goods being of bad quality, and unfit for the 
purpose for which they were ordered. If this case be still 
law, then the defendants here, had they not adopted the course 
they have by defending the action upon the grounds they 
have, would be excluded from any other mode of obtaining 
redress, and would be compelled to keep an article imposed 
upon them by fraud and misrepresentation, and which is per- 
fectly useless for the purpose for which it was ordered. I, 
therefore, am of opinion that parol evidence was admissible in 
this case, for the purpose of proving the misrepresentation 
upon which the contract was founded. 

Before referring to other objections against the verdict, I 
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will dispose of a point taken by the counsel for the defendants. 
They contended that the contract was not complete by the 
letter to the plaintiff's agent of the 26th May, that the Statute 
had not been complied with, as it was still open for him to 
reject their offer ; and, if they are correct in that respect, then 
it follows, as a matter of course, that the plaintiff has no cause 
of action. But it appears to me the letter contains everything 
necessary to satisfy the Statute, and when the Ino was deliv- 
ered by the plaintiff to the agent of the defendants the con- 
tract was perfected. The contract may be authenticated and 
established through the medium of letters and separate 
writings, provided they refer to each other and to the same « 
person and things, and manifestly relate to the same contract 
and transaction. Addison on GontractSj 80, (1st ed.). Pre- 
vious to the letter of the 24th May a correspondence had been 
going on between the same parties respecting the sale and 
purchase of the same article — that is, the Ino, — and the letter 
of the 26th was an acceptance of the offer of the plaintiff, 
mentioning the price and when the steamer was to be deliv- 
ered, and that payment was to be made one month after such 
delivery. This letter was signed by the chairman and secre- 
tary of the defendants' company, for, and on account of the 
company, and no question was made, either at the trial or 
the argument, respecting the authority of those persons to 
negotiate and make the contract for the company. All that 
the Statute requires has here been complied with, and it is 
sufficient if the note or memorandum is signed by the party to 
be charged therewith, notwithstanding the party who sells the 
article has not signed it. The words of the Statute are satis- 
fied if there be some note or memorandum of the bargain 
signed by the party charged by such contract : his signature 
to it is all that the Statute requires. Egerton v. Mathews, 6 
East, 307. And it was held in AUen v. Bennett, 3 Taunton, 
169, and Laytfioarp v. Bryant, 2 Bing. N. C. 735, that the 
contract is sufficiently authenticated if it has been recognized 
in writing by the party sued upon it, and that it is no objection 
to the maintenance of the action that the defendant himself 
cannot enforce the same contract against the plaintiff because 
the plaintiff ^has never signed it. In the case last cited, 
Vaughan J., refers to what was said by Sir J. Mansfield in 
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Bawen v. Morris^ 2 Taunton, 337 : that in eqnity a contract 
signed by one party would be enforced, and it was not clear 
that it was different in law, and proceeds to say : '^ The Courts 
of Equity, with the exception of the dida of Lord BedescfeJe 
and 8ir T. Plummer, present one uniform stream of authority, 
and there is nothing contrary at law. Looking at the worda 
of the Statute, they are : * No action shall be brought, unless 
the agreement upon which such action shall be brought, or 
some memorandum or note thereof shall be in writing, and 
signed by the party to be charged therewith, or some other 
person thereunto by him lawfully authorized '; and then refer- 
ring to the case before the Court, says : ' Is not this an agree- 
ment which fulfils the requisites of the Statute, inasmuch as it 
states the consideration for the contract, and the promise, and 
is signed by the party to be charged ?' " And upon referring 
to the Jetter of the 26th, it will be found to contain all the 
requisites named by Vaughan, J., as sufficient to satisfy the 
Statute. I, therefore, think the contract between the parties 
in this suit is in accordance with the Statute, and that its 
requisites have been complied with. In a late case — Smith v. 
NealCj 26 L. J. (C. P.), 143 — it was held that a parol accept- 
ance by the plaintiff, of a written proposal signed by the 
defendant, constitutes a sufficient note in writing to charge 
the defendant. 

On the other objection taken by the counsel for the defend- 
ants, that no property could pass to them in the InOj she being 
a vessel of a certain tonnage, which, by the Ship Registry 
Acts, required a registry, and could be transferred only by a 
bill of sale, I find it not necessary to give any opinion, as I 
think, apart from that question, they are entitled to retain 
their verdict. 

It was contended that the misrepresentations made by the 
plaintiff could not be used as a defence in the present action, 
but that the defendants were bound to resort to a cross action ; 
:and, I admit, some of the older cases favor this view of the sub- 
ject, but the later ones, and which appear to me the most rea- 
sonable, admit that the representations upon which the contract 
is founded, where those representations amount to fraud, may 
be used as an answer to the action for the price of the article 
sold. Lord EUenborough, in FisJier v. Samvda^ held that it 
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was the duty of the purchaser of any commodity, immediately 
upon discovery that it was not according to the order, and 
unfit for the purposes for which it was intended, to return it 
to the vendor, or to give him notice to take it back. In that 
case the beer, the article in question, was delivered in May, 
and in the following July it was discovered to be of a bad 
quality, and unfit for the purpose intended ; but this was not 
intimated to the vendor until December. How different from 
the case under consideration : not an hour's delay occurred 
after the arrival of the Ino in Pictou before she was examined 
by the defendants, and found not to come up to the represen* 
tations made of her by the plaintiff's agent, and unfit for the 
purposes for which she was intended, and immediate notice 
given to the plaintiff that the defendants refused to take 
delivery of her. The plaintiff, in his (Evidence, says : " Imme- 
diately upon the arrival of the boat in Pictou I received the 
letter of the 6th July." This letter repudiates the sale, and 
refuses, upon the part of the defendants, to take delivery of 
the boat. It was urged by the plaintiff's counsel that the 
defendants had received the boat, and if they could rescind 
the contract, which he denied, they were bound to return her 
to the plaintiff at Summerside. Had there been an acceptance 
of the Ino, and no fraud had been proved, the argument of 
the plaintiffs counsel would have been entitled to much 
weight; but here fraud has been found by the jury. In 
Street v, Blay, 2 B, A Adol. 456, Lord Tenterden, in giving 
the judgment of the Court, suggested that the purchaser of a 
specific chattel under warranty, having once accepted it, can 
in no instance return the chattel, or resist an action for the 
price on the ground of breach of warranty, unless in case of 
fraud or express agreement authorizing the return on cone^nt 
of the vendor; but even in that case the Court makes the ex- 
ception where there is fraud, because fraud destroys all con- 
tracts. In one of the cases cited at the argument, — Toung v. 
CWe, 3 Bing. N, C. 724, — where the plaintiff, a stock-broker, 
sold for the defendant four Guatemala bonds, and paid him the 
amount ; the bonds, after they had been in the hands of the 
purchaser two days, were discovered to be not marketable, 
whereupon plaintiff took them back and reimbursed the pur- 
chaser; held, that the plaintiff was entitled to recover from 
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the defendant, in an action for money bad and received; the 
amonnt be bad paid to the defendant. Tindal, C. J., in that 
case saye, (p. 730) : '' It seems that the consideration on which 
the plaintiff paid his money has failed, as completely as if the 
defendant had contracted to sell foreign gold coin, and handed 
over counters instead." And may we not use the same lan- 
guage in this case ? The plaintiff undertook to sell the defend- 
ants a steamer, with a zinc bottom, and he hands them over 
one without a zinc bottom ; can it be said that the defendants 
were bound to accept her under those circumstances ? And it 
cannot make any difference that the contract was made by an 
authorized agent of the plaintiff, therefore we may treat it 
as a contract made with the plaintiff in person at Pictou, and 
that the defendants had requested him to deliver such a 
boat as he had sold them — that is, with a zinc bottom — to their 
servants in Prince Edward Island, for the purpose of being 
taken to Pictou, and there to be used as a ferry-boat. Gould it 
be said that in that case the plaintiff had fulfilled his contract 
by delivering to defendants' servants a boat without a zinc 
bottom, and which so much differed from the boat he had sold 
to them-, that she was valueless for the purpose for which she 
was purchased, and which purpose the plaintiff was acquainted 
with ? I cannot consider this such a delivery as would compel 
the defendants, upon the boat arriving at Pictou, to send her 
back to tKe Island. Although Bourke was the agent of the 
defendantK. he was an agent only to receive the Ino in the 
state or condition in which plaintiff represented her to be 
when sold. If the argument is good for anything, then it may 
be extended to an extreme case, and the plaintiff sending the 
boat without any part of her engines, or a small sailing vessel 
in place of the J710 as represented when sold, the defendants 
would be obliged to accept either the one or the other, or send 
them back to the Island. Or suppose the plaintiff had con- 
tracted to sell to the defendants a bale of superior white cot- 
tons, and which he was to deliver to the defendants' agent in 
the Island for the purpose of taking them to Pictou, and upon 
being brought there, and the bale opened, it contained inferior 
printed cottons. In that case I think it could not be said the 
defendants were bound to send the bale back to the Island, 
and I do not see how it differs from the case under considera- 
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tioD. The act of the plaintiff, in sending to the defendants an 
article they had not purchased; was an attempt to perpetuate 
the fraud he had in the first instance practised upon them ; 
and whatever consequences resulted therefrom he must suffer. 
If the question had been submitted to the jury whether there 
was unnecessary delay on the part of the defendants in giving 
notice to the plaintiff that they refused to receive the boat, 
they must have found in the negative, and that they used 
eveiy diligence, upon the arrival of the boat in Pictou, to 
ascertain if she came up to the contract. They took no charge 
of her, and no injury was sustained by her until long after the 
notice had been given to the plaintiff; under these circum« 
stances, I think the subsequent injury to the boat was at the 
risk of the plaintiff. The case of JSannerman v. White et aij 
10 Common Bench, N. S., 844, appears to me to put at rest the 
principal point raised at the argument by the counsel for the 
plaintiff. The plaintiff there brought an action to recover the 
sum of X8,350 16s. for the price of certain hops sold and de- 
livered by the plaintiff to the defendants. The defendants 
pleaded, first, that they were induced to buy by the false and 
fraudulent representation of the plaintiff at the time of the 
sale, that no sulphur had been used in the growth of the hops ; 
and secondly; that they did not promise as alleged. At the 
time of the purchase the plaintiff gave the defendant the fol- 
lowing guarantee : " I hereby guaranty Messrs. Wigan, White 
and Wigans against any Idas by my 1860 hops, through the 
mode of treatment on the poles or curing, and hold myself 
liable to pay them any damage caused them thereby." Two 
questions were left to the jury — first, whether the plaintiff had 
wilfully made a false representation at the time of the contract, 
that no sulphur had been used ; secondly, whether the affirmation 
that no sulphur had been used in the growth of the hops, was 
understood and intended by the parties to be a part of the con- 
tract, and a warranty to that effect. The jury answered the first 
question in the negative, and the second in the affirmative, and 
they assessed the deterioration in market value of the hops by 
reason of the use of the sulphur, at £4,000. A rule was subse- 
quently obtained to set aside the verdict, on the ground that 
the stipulation that no sulphur had been used in the growth 
of the bops did not amount to a 'y^^ition that the hops might 
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be rejected if sulphur had been used. At the argument it 
was submitted that it was too late to repudiate the contract 
after the hops had passed to the defendants, and that, at all 
events, the defendants were not warranted in keeping tho 
hops so long as they did before taking the objection. Erie, 
C. J., said : " If the question had been put to the jury they 
would have found that the repudiation was within a reasonable 
time.'' The hops were sent to the defendants' warehouse on the 
24th October, and weighed on the 26th in presence of the seller 
and of the buyers. Subsequently the defendants, discovering 
that sulphur had been applied to a portion of the hops, wrote 
to plaintiflF on the 4th December repudiating the contract. 
Here a notice was equivalent to returning the hops — at least 
we may fairly presume so, as the point was not raised at the 
argument. The argument of the cause was very full, and all 
the cases cited that appear to have any reference to the point 
in dispute. The Court held that the jury having found that 
the representation had been made and was false, but without 
fraud, and that the buyer had entered into the contract en- 
tirely on the faith of that representation, which amounted to a 
condition, therefore, that the buyers were entitled to repu- 
diate the sale. Here the case is very much stronger, because 
the jury have found the representations made by the plaintiff 
were false, knowing them to be false, and that he used them 
to induce the defendants to act upon them. And that the 
defendants, acting upon the plaintiff's representations, believ- 
ing them to be true, were induced to make the purchase, was 
not a mere legal fraud, as in the case of Bannerman v. White 
et <dj but a moral fraud, and any consequences resulting from 
it muBt and ought to fall upon the plaintiff. 

If the next case I am going to refer to may be considered 
good law — and I do not see how it can be disputed — then, in 
that case, the plaintiff could not, in the present form of action, 
recover, notwithstanding the defendants had detained the Iruo 
at Pictou an unreasonable time, but would have to resort to. a 
different form of action from the simple one adopted for goods 
sold and delivered, for any injury be had sustained from the 
improper detention of the boat by the defendants. I refer to 
Qr<mimll "7. Lamb, 1 M.& W. 352, which was an action to 
recover the price of a cutting machine, manufactured by tho 
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plaintiff for the defendant^ and it was held that the defendant 
might show, under the general issue, that the machine was 
sold under a condition^ that if it did not answer its purpose, 
nothing should be paid for it, and that, in fSskct, it turned oat 
Qfieless, and under these circumstances it was also held, that 
although the defendant was not proved to have returned the 
article, still the plaintiff was not entitled to anj damages on 
the qtiarUum valebat, without showing some new contract to 
be implied from the defendant's dealing with the article. This 
case, in principle, does not vary from that we are considering, 
and if, in that case, the action could not be maintained, al- 
though the article was not returned, because sold with a con- 
dition that if it did not answer the purpose nothing should be 
paid for it ; here, also, the article has been sold with a condi- 
tion which has entirely failed, and therefore the present action 
is not maintainable, although the article had not been returned. 
In a previous case of Lewis v. Coagrave^ 2 Taunt. 4, the Court 
held that a man could not recover the price of goods sold 
tinder a fraud. And this ruling is quite in accordance with 
the opinion of Tindal, C. J., in FligU v. Booth, already referred 
to, where he states that all the rules concur that where the 
misstatement is wilful or designed, it amounts to fraud, and 
such fraud, upon general principles of law, avoids the contract 
altogether. (His Lordship here read the passage from HUr . 
liard on Sales, 319, previously quoted by the Chief Justice.) 

The defendants in this case residing in one Province, and 
the plaintiff in another, it may be fairly said that they lived at 
a distance from each other, and, therefore, under the principle 
laid down by Hilliard, a notice to rescind the contract is all that 
was required of them, and they were not bound to return the 
Ino to the plaintiff, provided vigilance and promptness were 
exercised by the defendants in the discovery of the fraud and 
notice to rescind given to the plaintiff. That this has been 
done, the evidence in the cause fully establishes, and no. part 
of their subsequent conduct in dealing with the Ino brings 
them within the principle of a waiver of their rights. 

I might close here upon the point of rescinding, and be 
satisfied with the authorities I have referred to upon the sub- 
ject, but as there is a difference of opinion on the Bench upcm 
this point, I am induced, to extend tny judgment by a refer- 

4 
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ence to auother case. PotdUm v. Xotttmore, 9 Bar, & Cress> 
259, was a contract for the sale of seed ; the vendor war^ 
ranted it to be good new growing seed. Soon after the sale 
the buyer was tdd that it did not correspond with the war- 
mnty, and be afterward sowed part and sold the residue. It 
was held that in an action^ by the seUer te recover the price of 
the seed, it was competent to the buyer to show that it did 
net correspond with the warranty. The* jury foand for the 
defbudant, and a rtde niai was granted to set aside the verdict, 
which, after argument, was discharged. Bayley, J., said 
(p. 263) : ^' It seems to me that it was competent to the de- 
fendant to show that the seed did not corres^pond with the 
warra»ty. The seller warranted the seed to be good new 
growing seed, and there was evidence to shoWy and the jury 
have found, that it was not good growing seed. The defend- 
ant did not then give notice- to the plaintiff that it was defec-- 
tive in quality ,r but jwoceeded to sow part and to sell the resi- 
due. It i» insisted that he ought then to have returned the 
seed, or to have givett notice to the seller of its defective 
quality. As, however, the plaintiff ga^e an express war- 
ranty that it wa» good growing seed^ I think the defendant 
mighty without returning it,, show that it did not correspond 
with the warranty.'' He says further: '^'I think by keeping 
it he has not precluded himself either from bringing an actioa 
for breach of tlie warranty, or from insisting on avtch breach 
in this action, in order to show that the seed was of less 
value than the seller represented it to be. But it is said tliat^ 
although the warranty was not complied with, yet as the de^ 
fendant used part, and disposed of the residue, it mu-st have 
been of some value te him^ and, therefore,^ the plaintiff was 
entitled to recover something. But there waB no evidence to 

jgo to the jury that the seed was of any value ; besides, the 

'Only question made at the trial, was, whether it corres- 
ponded with the warranty. The Judge was not called 

^upon to put the other question to the jury; if he had, 
they probably would have come to the conclusion that the 

•seed was not of any value." Littledale, J., said: ''I am 
of opinion that when good's are warranted, the vendee is 
entitled, although he do not return them to the vendor, 

^-or give notice of their deiectivo <^tiality, to bring an actioB 
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dF warranty; or, if an action be brought against him by 
tbo vendor for the price, to prove the breach of the warraaty, 
either in diminution of damages, or in answer to the action, if 
the goods be of no value." In the case under consideration, 
there was an express and positive representation of the cha- 
racter and condition of the Iru)^ which amounted to a warranty, 
and the jury having found that representation fraudulent, 
makes it a much stronger case in favor of the defendants than 
that of PouUon v. LoUimore^ even admitting no notice had 
been given to the plaintiff that they would not receive the 
boat ; but notice was given, so soon as they had the oppor- 
tunity of inspection, that they repudiated the sale. I, there- 
fore, think that they did all the law required from them to 
make the defence they have to this action. 

There was another objection taken to the verdict — the 
rejection of evidence — but I think this is easily disposed of. 
Dwyer, a witness for the plaintiff, stated, in his direct evi- 
dence, that he had previously heard that part of the side of the 
Iru) was burnt, and boarded up to conceal it. Upon his cross- 
examination he stated who the person was that gave him the 
information, and the counsel then wanted to proceed and 
ascertain what further the party told him respecting the boat. 
This was objected to, and I sustained the objection upon the 
general principle that hearsay evidence is not admissible. 
Dwyer, in his direct examination, had not stated from whom he 
received the information ; it was therefore quite competent to 
ask him on the cross-examination the name of his informant ; 
but, as to any general conversation he had with him on the 
subject, I do not think it was admissible. When improper 
evidence has been received in the direct examination of a 
witness without objection, it does not follow^ that a continua- 
tion of such evidence on the cross-examination is admissible ; 
but when the witness stated that he had heard the Ino had 
been burnt, the counsel for the plaintiff might then have asked 
him if he heard it from the plaintiff or his agent, and if from any 
other person, then he could have objected to his answering 
the question, and if the Judge had taken it down, request him 
to expunge it from his minutes, and, not having done so, did 
not justify him upon his cross-examination attempting to obtain 
further improper evidence. 1 do not ttiink, therefore, there is 
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aqjtbing in this objection to justify setting aside the verdict, 
and for the reasons I have imperfectij given npon the other 
points of the case, I think the mle for the new trial should be 
discharged. 



DebB ABBES, J. I do Hot think it necessary, nor do I intend 
to refer to all the points taken at the argument on both sides. 
I will confine myself to those only upon which it appears to 
ine this case must be disposed of. Adverting to the letter of 
23rd May I must, in the first place, observe that it appears to 
IQO clearly to establish the agency of Bourke to give to the 
defendants, in the place and stead of the plaintifl^ himself, all 
the information which they required, and desired to have, as 
to the character and actual state and condition of the boat, 
iud that it also gave him the power to close the bargain with 
ihe defendants for the sale and purchase of the boat. 

The first question then that arises is, whether the plaintiflT 
is legally responsible for the false statements and representa- 
tipns which were made by Bourke in relation to the boat to 
induce them to make the purchase. -Upon this point thero 
can, I apprehend, be no difficulty. The general rule, familiar 
to us all is, that the principal is bound by all representations 
or declarations made by the agent within the scope of his 
authority. Now if the letter of the 23rd May authorized 
Bourke to give the defendants aU information^ and to close the 
sale, as it unquestionably did, it necessarily followed that all 
his representations, declarations, and admissions to the de- 
fendants respecting the subject matter of the boat made at 
thei.same time, and constituting a part of the rea yestcd, were 
binding qn the plaintiff. Story on Agency^ sect. 134. 

it was, in ihe first place, contended by the learned counsel 
tor the pliiihtiff at the argument, that as the contract entered 
into between the parties was in writing, no evidence of any 
oral representations made either by the plaintiff or his agent 
in relation to the subject of the contract. was admissible to 
^defeat it, and that if deception had been practised upon the 
d^Sindahts, they must resort to a cross action. Ip support of 
ihat position ihe case of Pickering y. Dowson, 4 Taunt. 779, 
was cited, but I do not think it at all supports the view tiakeD 
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of it bj the learned connael. That was an action on the case 
for deceit in the sale of a ship/ which the plaintiff declare^ 
the defendants had warranted to be copper-fastened. II19 
contract in writing was silent as to the ship being; copper- 
fastened ; it stated that the ship and stores were to be ta^en 
with all faults, and as there was no fraud, evidence of conver- 
sations before the contract was very properly rejected ; but, iif 
there had been fraud, it is quite clear the evidence would have 
been admitted^ for Chambre, J., said (p. 784): "Where there is a 
written agreement and no difficulty as to the meaning, it is dan- 
gerous to depart from it without evidence of fraud; where there 
18 such, the Courts will interfere ; here I see none.'' Gfibbs, J„ 
in the same case, said (p. 786) : "In this case, if there had 
been any fraud, I agree it would not have been done away with 
by the contract ; but there is no evidence of any fraud at all." 

Id the case before us, misrepresentation and fraud are im- 
puted to the plaintiff by the pleas, — it was the very issue to 
be submitted to and tried by the jury, and therefore t6 hold 
that parol evidence was not admissible, under the circum- 
stances of this case, would be tantamount to holding that 
iraud cannot be set up as a defence in any action on a written 
contract, which would be a violation of a well established 
legal principle, that fraud vitiates all contracts, whether writ- 
ten or unwritten. Mr. Parsons, in his Treatise on Contradaj 
page 460, says : " If there be no express warranty, the law, in 
general, implies none. Its rule is caveat emptor^ * * one 
important and universal exception to the rule is, that it never 
applies to cases of fraud, never proposes to protect a seller 
against his own fraud, nor to disarm a purchaser from a de- 
fence or remedy against a seller^s fraud." And in 2 Taylor 
on Bkidence, 920, it is said, " that fraud practised by the party 
seeking the remedy upon him against whom it is sought, and 
in that which is the subject matter of the action or claim, is 
universally held to be fatal to his title, and it may be estab- 
lished by parol evidence," That is the doctrine laid down in 
all the cases, and it is too well known to require any authority 
to be cited in support of it. 

It was also contended by the learned counsel for the plain- 
tiff that Bourke's representations were exaggerated descrip- 
tions^ not fraudulently made, and not calculated to deceive the 
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defendants, inasmuch as the plaintiff had himself represented 
the 8tat« of the boat. It appears that the jury before whom 
this cause was tried did not look upon Bourke^s representations 
in that light ; they at all events regarded them as deceptive, 
and fraudulently made ; and I confess that; looking at his testi- 
mony, contradicted as it is upon all the essential points by the 
witnesses on the part of the defence, I do not see how the jury 
could come to any other conclusion than they did. If one could 
suppose that Bourke made the representations to the defend- 
ants which he did, believing them to be true, his evidence 
would carry with it greater weight than it does. But seeing- 
that the boat had been built for and owned by Bourke, and 
that from his former connection with her he must have had a 
thorough knowledge of her structure, and adaptation for the 
purpose for which the defendants required her, it is difficult to 
imagine that his representations were made without any inten- 
tion to mislead or deceive the defendants. Of one fact he was 
perfectly aware, and that is, that he had formerly sold the 
boat to the Charlottetown Company as a ferry boat, and that 
she was returned to him as unfit for this purpose, and how he 
could state to the Pictou Company that " she was the very 
thing they wanted," is a matter that does not seem to me to 
be of easy explanation. , 

The next point was that the defendants, having, through their 
agent, Bourke, received the delivery of the boat from the plaintiff 
at Summerside, and the boat having been submerged at Char- 
lottetown, they were not at liberty to rescind the contract. I 
cannot doubt the defendants' right to rescind the contract on 
discovery of the fraud practised upon them by Bourke, which 
I re^rd as entirely destructive of the contract. The diffi- 
culty that has presented itself to my inind is, whether the 
defendants, having that right, were bound to return the pro- 
perty, as it is contended they were, to the plaintiff at Sum- 
merside. 

On this last point I confess the cases do not throw as much 
light as I would like to have in forming my judgment upon it, 
yet they lay down certain principles from which a decision 
may be arrived at. I have not met with any case in which it 
is laid down that on the disaffirmance of a contract for fraud, 
an actual return of the chattel must invariably be made ; a 
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flotice to the vendor to take back the chattel is, in many of 
the cases where there was no fraud, considered enough, and 
equivalent to a return, provided the notice bo given imme- 
diately on discovering that the article is not according to the 
order, or unfit for the purpose for which it is intended. That 
principle was laid down in Fisher v. Samuda^ 1 Gamp. 193, 
where it was held that as the plaintiff knew in July that the 
beer was unfit for shipment and gave no intimation of it until 
December, it was to be presumed he had assented to its being 
ef good quality, and the defendant had a verdict. Here not a 
moment was lost, after discovering that the Ino did not at all 
answer the description given of her by Bourke and the decep- 
tion practised vpon them, in giving the plaintiff notice of their 
determination not to take delivery of her; and, as the naviga- 
tion remained open for some time afterwards, he might, if he 
had chosen, have taken her back. In Olc^ v. SmUh, 1 Stark. 
107, brought for the price of copper pans made by the plaintiff 
under a contract that they were to be sound, and of good 
materials, Bayley, J., held that if the defendants, after giving 
the copper pans a reasonable trial, found them insufficient for 
their purpose, and gave notice to that effect to the plaintiff, 
he was bound to take them away ; but if no notice was given, 
and defendants retained the pans, they were Hable to pay^ as 
much as the materials were worth. In Oraning v. Mendham^ 
ibid, page 2S7, which was an action brought £br the price of 
clover seed, which was objected to as of an inferior quality. 
Lord EUenborough called upon the defendant, at the close of 
plaintiff's case, to prove thai he had offered to return the seed 
upon discovery of Us inferiority , before he would receive evi- 
dence that it did not answer the order, and no sufficient 
evidence being given, he directed a verdict for the plaintiffl* 
So in the caee of Cash v. OHes^ 3 C. A P. 407, for the price of 
a threshing machine, which defendant had in his possession 
three or fi)ur years, though only used twice, and proved at the 
trial to be of no value, because it did not thresh the corn out 
properly, Park, J., held that if the defendant meant to insist 
that the threshing machine was not a good one, suitable to its 
intended purpose, it was his duty to have immediately return- 
ed it, or to have given immediate notice to the plaintiff to 
fetch it away as of no use^ but that, not having done so, he 
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had waived all objections to its goodness, and was bonad to 
pay for it. In PauUon v. Laiiimore, 9 B. & C. 259| brought 
to recover the price of cinq fain seed, warranted to be good> 
hat which, after being sowed, turned out to be bad, Littledalo, 
J*, says (p. 2S5), ^' that where goods are warranted, the ven- 
dee is entitled, although he do not return them to the vendor, 
oar give notice of their defective quality, to bring an action for 
breach of the warranty ; or if an action be brought againet 
him by the vendor for the price, to prove the breach of the 
warranty, either in diminution of damages, or in armoer to 
Ae axation, if the goods he of no value" 

Now if the vendee of goods warranted may, without a re^ 
tiirn to the vendor, or notice of their defective quality, in an 
action brought against him for the price, set up as an answer 
to the action that the goods are of no value, I do not see why 
a vendee to whom a fraudulent representation has been made, 
and where the goods are proved to be of no value, as in this 
case, may not with as much reason set up fraud as an aoiswer 
to such an action, although there has not been a return of th« 
property. What are the facts proved here in relation to the 
boat ? D wyer, one of tha defendants, states that if the boat 
had been represented as she really was, they would not hav^ 
taken her as a present, that she was not worth spending money 
upon, and was perfectly useless. Mark Talbot, a shipwright 
for 40 years, says : ^' I examined the Ino two or three days 
after she came to Pictou, at the request of one of the defead- 
ants. I found she had been burnt on one side. The inside 
ceiling was consumed, and the heads of the timbers were 
burnt, and the end of one of the beams was burnt. The 
burning would weaken and injure her; she had once been 
paretty well timbered, but she was then a complete, wreckv 
The decks were ripped up in some places. Erom what I saw 
of her, she was not fit for a ferry-boat ; and, if Imuled upon a 
slip, I think she would have been condemned.'' (His Lordship 
here referred to Street v. JZay, and Oampb^ v. Fleming.) 

The defendants in the present case did not at all hesitate as 
to the course they were to adopt.. They repudiated the con^ 
tract the moment they discovered the deception that had been 
practised upon them by Bonrke, and took the earliest oppor- 
tunity of intimating that feet to Ihe plaintiff, and that they 
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would not accept the delivery of, or take any charge of, thQ 
boat. Having done that, I think it was all they were required 
to do, and that as the contract became absolutely void and of 
no effect, by reason of the deception so practised upon the 
defendants, they were, according to my view, under no legal 
obligation to incur the expense of returning the boat to th.Q 
plaintiff at Summerside ; it being, as it appears to me, his 
business, under all the circumstances of this case, to take her 
back at his owa expense. I may say that this case is not, to 
my miud, entirely free of difficulty ; but, after giving it the 
best consideration which I have been able to bestow upon it, 
I have arrived at the conclusion that, upon the law and evi- 
dence in the case, the defendants are entitled to retain the 
verdict rendered in their favor, and that the rule for a new 
trial ought, therefore, to be discharged. 



WiLKiNS. J. I concur in the opinions expressed by the rest 
of the Court, that the plaintiff, by his agent authorized to 
make representations about the subject of the contract in 
question, fraudulently niisrepresented its condition and quali- 
ty, and that by reason thereof the defendants' had a right to 
treat it as void, on performing the conditions which, in such a 
case, the law imposed upon them. But I am of opinion that 
those conditions have not been performed, and that, as a legal 
consequence, the contract was in force at the commencement 
of the action ; and that, instead of the verdict being, as it 
was, for the defendants, i.t should have been for the plaintiff^ 

Before referring to the facts, I will state certain legal posi- 
tiops governing, as I conceive, the question. First — Where a 
vendee of a chattel seeks to annul, on accQunt qffraudj the 
contract whereby it passed into his possession, the law, which 
is not vindictive, demands that, in avoiding that contract, he 
shall do as little injury as possible, eveii to iho. /raudvlent 
vendor. Second — The vendee, in the supposed case, is bound, 
so &r as may be consistent with his own necessary right, by 
iii9:pe.ction and inquiry, to test the conditig^n of the chattel, in 
order to ascertain whether it is, or is npt, conformable to the 
vendor's representation of it, to restore him to the situation 
in which he was imcaediately befcxre the sale^ Third — The 
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vendee, in order to rescinding, mast, in every case, save the 
exceptional, single case of the chattel being found by the jary 
to be of no value whatever, either to the vendor or to the 
vendee, return it, or offer to return it, at his (the vendee's) 
cost, at the jolace where he received delivery of it. " Return," 
in its connection with this last position, means, and can only 
mean what in many of the cases in the books is expressed by 
the equivalent phrase, " take back," " restore," " re-deliver." 
All these necessarily import " a reinvesting the vendor with 
that actual possession of the chattel which he had when he 
invested the vendee with the possession of it." It cannot, 
possibl}*^, be construed to mean a mere abandonment of the 
possession by the vendee — a mere saying in effect to the ven- 
dor, " Come and take your property." 

Suppose a negociation conducted between Mr. Tattersall, in 
London, and A. B. in Falmouth, about the purchase of a horse 
then in London, concluding with a letter, addressed by the 
latter to the former, in these words : " I agree to buy the 
horse, relying on your representation that he is good for my 
purpose made known to you. You will please deliver him at 
Exeter, to my agent, his removal from your stable to the last 
mentioned place, and thonce to Falmouth, being at my expense 
and risk." The horse is delivered at Exeter,. where no trial 
or examination as to his suitableness is made ; but, on his 
arrival at Falmouth, he is found to be the subject of fraudulent 
misrepresentation by the vendor, and entirely useless for the 
buyer's purpose. Thereupon the latter, addressing the former, 
writes : " You have fraudulently misrepresented ; the horse is 
tiseless ; I will not take delivery of him. You, in London, 
can get him at my stable in Falmouth, when you please, but 
understand — I will not pay you a farthing for him." This, 
substituting "boat" for *' horse," and "Summerside" for 
" Exeter," will be found to be precisely the case before the 
Court. Now, can it be believed that any eminent English 
lawyer would give Mr. Tattersall, in the supposed case, differ- 
ent advice from this, namely : " If you sue A. B. for the price 
of the horse, he cannot set up, as a defence, that the contract 
is avoided by your fraud, even if you have committed it, un- 
less he proves, at the trial, that before action brought, he 
offered to return to you, at Exeter, where he received it, the 
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possession of the horse V* Can it be doubted that if sach a 
learned counsel as is supposed were asked to explain the legal 
principles governing the case submitted to him, he would 
express himself to this effect : ^' Fraud only avoids a contract 
of sale of a chattel tainted with it, at the option of the buyer. 
There is only one way whereby he can effectually signify his 
iniention to avoid it, and that is by returning, or distinctly 
offering to return, the chattel to the fraudulent seller, in such 
a manner, and at such a place, as will, so far as is practicable, 
after discovery of the fraud, restore him to that position in 
relation to the chattel in which he was placed when he parted 
with posflession of it to the buyer." It is incontrovertible 
that such is the law. On the point of a legal obligation to 
return the chattel, articles of delicate manufacture set up in 
houses, and not found to answer the purpose for which they 
were ordered, are clearly exceptional cases, from their very 
nature. If these defendants must incur costs in returning the 
property to Summerside, they have obviously themselves alone 
to blame, since by doing at Summerside what they afterwards 
did at Pictou, those costs would have been prevented. 

I take the case of Perley v. Bcdch, 23 Pick. 283, which 
illustrates the positions that I have assumed. The question 
in it was, whether there was a rescission in a case marked by 
the sale of an ox, represented by the seller to be fit for the 
buyer's expressed purpose o{ fattening, but discovered to be, 
consciously to the seller, diseased, and incapable of being fat- 
tened, and, therefore, useless to the purchaser. He urged his 
right to rescind, without returning, or offering to return, the 
animal, bis counsel contending that, though it might be, if 
returned, useful to the seller, yet that the buyer was not 
bound to subject himself to any trouble or expense in restor- 
ing it to the plaintiff. The Supreme Court of Massachusetts 
laid down these principles, which will be found applicable to 
this case, and on some points decisive of it, when I come to 
state the leading facts of the evidence. The learned Judge in 
his judgment said (p. 285) : " Where the purchaser is induced 
by the fraudulent misrepresentations of the seller to make a pur- 
chase, he may, within a reasonable time, by restoring the seller 
to the situation he was in before the sale, rescind the contract.'^ 
This principle is in conformity with the English authorities, 
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provided the language of the learned Judge be understood 
with the obvious qualification, namely, that the obligation to 
restore the seller to his former position must be viewed in 
connection with the buyer's necessary privilege of doing to, 
and with, the chattel all that may be. required to ascertain 
whether it is, or is not, conformable to the seller's, representa- 
tions respecting it. So qualified, the English and Americ9.n 
rules will be found in perfect harmony. 

HiUiard on Soiea, p. 319, thus expresses the rule: "A 
party, who seeks the rescission of a contract on the ground of 
fraud, must act with vigilance and promptness on the discov- 
ery of it, by an offer to return the property within a reasonar 
ble time, if the parties live at a distarUce from each other ; or 
by an actual re-delivery of it, or a tender with a view to re- 
delivery, if thej^ reside near each other, and the property is 
susceptible of easy transportation." Now the words " an offer, 
to return the property within a reasonable time, if the parties 
live at a distance from each other," necessarily imply, in such 
a case as this, an obligation on the part of the vendee, to offer 
to send the subject of the disaffirmed contract to the distant 
place — in other words, to the distant residence of the vendor — 
in order to do which he is allowed tlie reasonable time men- 
tioned in the rule. If, then, the ri|le be sound., it settles the 
question, and shows that the defendants were bound to offer 
to return the property to Summerside. The iearned Judge, in 
Ferley v. Balch, proceeded to say : *' If the defendant rely on 
the fraud (to rescind) it is indispensable that the property be 
returned." On the point of value the learned Judge most 
sensibly, in answer to the contention of the defendant's coun- 
sel above referred to, expressed himself thus (p. 286) : " If 
the property be of any benefit to the setler ^ihe defendant is 
bound to return it." . If the contention of these defendants be 
right, namely, that an abandonmjent of this property at the 
Fictou wharf, with notice ibo the plaintiff to that effect, was all 
that the law requires in order to a valid act of rescinding for 
fraud, how can we explain as law the fqllpwing notices of 
American decisioiis, which we find made by Hilliard without 
question as to their authority ? "A vendjee, who receives the 
thiuj^ into his possession, cannot sell it at auctiop, though it 
does not conform to the contract^ hut may leave it at the vend- 
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or^8 door, giving him notice.^^ Buffington v. Qudntin, 17 Penn, 
310, cited in HUliard, 308, n. Again : " In case of exchange 
between A. and B., if A. elects to rescind for fraud in B., he 
cannot maintain an action merely by notifying B. to come and 
receive the goods, but must actually return them," Norton v. 
TouTig, 3 Greenl. 30, and other cases cited at the same place. 
Now observe that to decide in the last case that A. cannot 
maintain an action is equivalent to saying that A. cannot 
rescind, for the action would be necessarily based on an 
effectual rescinding. The rule wMch, in cases of rescinding 
for fraud, makes it imperative, in every case except the proved 
worthlessness of the chattiel, to offer to return it to the vendor, 
in the sense of re-deliveriug it to him, how distant soever the 
place may be where it was received, whether that rule be 
applied to large mercantile transactions between distant places, 
or to such a case as this, can entail no unreasonable incon- 
venience on the buyer, as may be illustrated by the particular 
case. Suppose this barge delivered at Summerside, removed 
directly to Pictou, and a fraud discovered there that vitiated 
the contract, the buyer would inquire : " Will it be more for 
my interest to incur the cost of sending this vessel back to 
Summerside, as I am bound to do, if I rescind ; or to treat the 
contract as subsisting, and sue the seller on his warranty if it 
exist, or for the deceit practised." The fallacy (I say it with 
deference) which lies at the bottom of a contention, "that 
these defendants were not bound to offer to send the property 
back to Summerside," is a notion " that the fraud annulled the 
contract oft initio/" whereas the fraud merely made the con- 
tract voidable by the purchaser at his option. 

I will now mention some of the leading facts of the case, in 
illustration of my views of the law bearing upon it. In the 
summer of 1864 a proposal is made h/ the defendants y in Pic- 
tou, to the plaintiff in Prince Edward Island, for purchase of 
a steamboat; a correspondence ensues, which terminates with 
a letter of tbie 26th of May, to which I shall presently refer. 
In the interval, however, the representations concerning the 
subject of the negociation, which are conceded to have been 
&l8e and fraudulent, are made by the plaintiff's authorized 
agent, in oral . Qommunication with the defendants' company, 
at Pictou, whither he wais sent by the plaintiff. On the 26th 
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of May the defendants, by their secretary, address him (who 
having been employed by the plaiutiflF to negociate and close 
a contract with the defendants, had then closed it and exhausted 
his powers, and was, therefore, no longer the plaintiff's agent, 
save for the purpose of conveying to him the letter under 
review,) in these terras : " The Pictou Steamboat Company, 
at a meeting held this day, resolved to accept Mr. Pope's offer 
for the sale of the steamer 7no, the price being $1360, Halifax 
currency, for the whole hull, engine, boilers, and all materials 
and furniture belonging to her, the same to be delivered to 
you, at Summerside, P. E. I., and to be paid one month after 
said delivery^ and you are hereby authorized to conclude with 
Mr. Pope on these terms, and to bring the boat over to this 
harbor (Pictou) as soon as possible at the Company's expense 
and risk." Thus Bourke was selected and ilppointed by the 
defendants their agent to receive from the plaintiff delivery of 
the chattels mentioned in the letter ; and, of course, it was for 
him, in that capacity, to determine what he would, or would 
not, receive as such. We must bear in mind that the drfend- 
ants thus proposed and named the place of delivery, and it is 
a fact, that, neither in this letter, nor in the whole testimony, 
does it appear that the plaintiff expressly or impliedly con- 
sented that the subject of the sale should be taken over to 
Pictou, in order to inspection and examination by the defend- 
ants there. He knew the boat was intended for Pictou, but 
there is not a word in the contract from which it can be 
inferred that he contemplated the boat, when there, being 
subject to any condition as to rescinding there. Bourke, 
charged with the letter, proceeded to the Island, and commu- 
nicated its contents to Pope. The defendants' agent, without 
instituting any examination at Summerside, or elsewhere on 
the Island^ in order to ascertain whether the representations 
made by the plaintiff were true or false, took delivery of the 
boat, etc., at Summerside, and had them brought over to 
Charlottetown, the capital of the Island. There, from what 
cause, and under what circumstances, does not appear, she 
lay submerged in the water. Afterwards she was towed over 
to Pictou. 

Subsequently to the delivery at Summerside the plaintiff 
does not appear to have interfered with the subject of the sale 
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in any manner whatever. Thus the defendants took delivery 
of the boat at Snmmerside, and brought it over to the place of 
their own residence at Pictou harbor. Within twenty-four 
hmra after they Ir&ught it thither they caused it to be exam* 
inedy and avowed their intention to reject it, on the ground of 
the there discovered fraud of the plaintiff in relation to it. 

We have seen that in order to their doing that, so as to dis- 
annul the contract, they were bound to return, or, at least, to 
offer to return the property to the plaintiff at Summeraide. 
Let us see what they have done in relation to that condition 
of law. Pope says in his evidence : " The boat was never 
returned to me, nor was it tendered or offered to me," and 
there is nothing in the evidence that contradicts this. On the 
contrary, the defendants have unequivocally manifested their 
determination not to re-deliver, or offer to re-deliver. They 
decided merel}"^ to abandon at Pictou. The jury, let us bear 
in mind, have not only not found that the property was worth- 
less to the seller, but there is no proof that it was, as a fact, 
worthless to the buyer or to the seller. The defendants, after 
their decision to rescind, address a letter of the 6th July to 
the plaintiff, which he received as soon afterwards as it could 
reach him at Summerside, whicfc contains those words : ** We 
cannot subniit to take the property." •' We have notified 
Captain Bourke" (with whom, by the way, plaintiff had then 
no connection) "that we will not take delivery." Thus, 
respecting the property, which, at their own request, had 
been delivered to them at least one fortnight previously, they 
say : " We will not take it." They content themselves with 
informing the plaintiff of such their intentions, with abandon- 
ing the property, and leaving it to go to ruin at a wharf at 
Pictou, to which they had brought it. 

I must not quit this part of the case without observing that 
the jury were in effect told by the learned Judge who tried this 
cause that no such condition as that of returning the property 
attached to the defendants ; and the verdict for them has been 
found under that impression. I am aware that misdirection 
is not mentioned in the rule, but, nevertheless, it is to be con- 
sidered whether, in such case, the ends of justice do not 
demand that a verdict formed under misapprehension of law 
on a point of the very essence of the case, is not in effect a 
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verdict contrary to law in that respect, and one that, therefore, 
onght not to be allowed to stand. Mj learned brother's Ian« 
guage is this : '^ If the defendants, acting npon those repre- 
sentations, believing them to be trae, were inditced to make 
the purchase, they were not bonnd by the contract, but could 
disclaim it." " They were, however," he added, and this is 
all that he said on the point, '' in that case bonnd to disaffirm 
it without delay, and give the plaintiff notice to that effect." 

The jury could not but infer from this that this was oH that 
the defendants were required to do. All this they have done, 
but, as has been shown, there is another thing which they 
have not done I Had the jury been told thai the contract^ in 
point of law. had not been disaffirmed, unlesathet/ were satisfied 
that there had been by defendants a return, or an offer to return^ 
we cannot say that their verdict wovJd have been for the drfend* 
ants! In Toulmin v. Hedley, 2 0. A K. 157, where, however, 
the point of misdire^ction was in the rule. Pollock, G. B., said 
(p. 161) : " In terms the direction of the learned Judge is not 
open to exception ; in what precise sense he used those terms 
does not appear. The question left to the jury was certainly 
one capable of being misunderstood; and I believe the Court 
agree with me in opinion that there ought to be a new trial." 
In the case under our review my learned brother's language 
could not but have misled the jury on an essential point of law. 
The jury should have been told that if there were no offer to 
return proved, the plaintiff, unless they could believe, under 
the evidence (which they could not), that the property was 
worthless even to the vendor, was entitled to a verdict, under 
the general count, for what they believed* the property to have 
been worth when it was delivered. ChrounBell •v. Lamb, 1 M. 
& W. 352, concedes the rule of law "that, where there is 
nothing exceptional in the special contract (as there happened 
to be in that case), a fraudulent seller, where there has been 
no rieturn, may riecover on a guanJtum voldHd, the real value 
of the chattel sold." It was assumpsit for a machine sold and 
delivered. There was a condition in the contract that if ^ 
machine did not work, nothing was to be paid for it. It was 
held that, though it was not proved to have been returned to 
the plaintiff, he was not entitled to any damages on the quan- 
tum vald>atj without showing some liew implied contract aria- 
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ing from the defendant dealing with the gpods. Lord Abia* 
ger, C. B.J says: "Here the defendant showed a special con- 
tract on which the plaintiff had not declared^ and haviTig a condi- 
tion annexed to it, which prevented the implied contract declared 
on from arising J^ Parke, B. : " To entitle the plaintiff to any 
damages on the quanium vdlebat, he should have shown some 
new implied contract arising from the defendant's conduct or 
dealing with the goods." EiUiard on Sales says^ p. 323,.b. : 
" If the contract has not been rescinded, then the purchaser 
should only pay so much as the chattel, in. its unsound state, 
was worth ; or, if it was of no value, he should be entirely 
discharged." 

There is another view of this case which shows that this 
verdict ought to be set aside. The defendants made their 
election to stand by, and not to avoid, this contract, when, 
without examination, they removed the barge, etc., from Sum- 
merside. The defendants could have done there, in relation 
to discovery of the fraud, what they afteirwards did, to that 
end, at Pictou. This jnight have been dpne by means of one 
of them going over to the Island for the purpose, or by 
iastructing their agent to conduct the inqjuiry. Had it fe|Qen 
made there, the course would have been less hurtful tii^l|io^ 
fraudulent seller than the course actually adopted. As'then,^ 
they had, ^t Summerside, the means of .ascertaining the facta 
subsequently discovered at Picto.u, they, in legal contempla- 
tion, for the purpose af the present iavestigation, must be 
taken to have had there actual knowJ>e:dge of those facta. If, in 
fixing the period for inspection -and . examination, they were 
not limited, as a commencing pointy to the) time when they first 
possessed the means of knowledge, then thi» absurd conse- 
quence would follow, namely, that after they possessed the^ 
property at Pictou, they were not bound to begin to examine 
until now. It is unnecessary, in this case, to speculate about 
the point of a reasonable time for examination, since after the 
eyes of the defendants beheld the property at Pictou, they 
were, in fad, enabled to discover the fraud m the period of 
iwentyfour hours. See BeLl v. Gardiner, 4 M. & Gr^ 11, per 
Tindal, C. J. The rationale of "reasonable time '' in such a 
case is found in the necessity for inquiry and examination. 
Where was the necessity for keeping this property unex- 

6 
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amined daring thd wbole period occupied in taking it from 
Strnmerside to Cbarlottetown, and keeping it there twelve 
days, and afterwards removing it to Pictou ? There was obvi- 
ously none I I, therefore, consider the effect of all these last 
tnentioned acts of the defendants from this stand-point, namelj^, 
that, in point of law, they had adiud knotdedge of the fraud 
hefore the property was removed from Suntmeraide. Parimvs 
on Oo7i!b'(!Lcts, vol. 2, p. i279, has this passage: "A mere lapse 
of time, if it be considerable, goes far to establish a ^aivier of 
a right to rescind ; and, if it be connected with an obvious 
ability on the part of the defrauded person to discover the 
fraud at a much earlier period by the exercise of ordinary 
care and intelligence, it would be almost conclusive." The 
defendants dealt with this property as their own, after they so 
removed it from the place of delivery ; then, ou the authority 
of CampbeSL v. Fleming, 1 Ad. & EH. 40, they had not the 
right to rescind at Pictou. In that case, the question was, 
whether a party Who had been induced by fratidalent misre- 
j)re8entations of ttte seller to purchase shares in a Mining 
Company, and who, after discovering the fraud, sold some of 
the shares, could rescind. It was held that he could not. 
Parke^ J. (p. 42) : "After the plaintiff, knowing of the fraud, had 
eTected to treat the tttinsaction as a contract, he had lost his 
right of rescinding it ; and the fraud could do no more than 
entitle him to reSciid." The question, as to whether these de- 
fendants dealt with the property as their dWn nnder a contract, 
tniy be determined by an obvious answer to another question, 
which is this : " Did this plaintiff give, expre&Sly or impliedly, 
authority fo the defendaiits to take the projperty to Charhtte- 
tovm, or authorise its beiirg kept there for any purpose what- 
ever for twelve days ?*' 3f%ere, the barge and her engines, from 
some unexplained cause, were in a situation under water which 
must have damaged thern. What evidence exists that the phiin- 
tiff sanctioned this ? Absolutely none I Even supposing sh^ 
sunk at Charlottotown, not from mismanagement of defendants' 
^rVants, but from inherent defects existing when she was 
deft veiled over by pteintitf at Summerside, and supposing that 
urged to him, what would his tfatural and irreisistible answer 
be : " You might have ftscertmned the defects at Sumrnetrsitfe, 
*nd I, in no rei^pect, consented to your taking her to Gharlotte- 
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town. I cotitemplated your removing her to Pictou, though 
nd subject to any MigaiumB or condUione on my part as 
aUached to her ^ere, but your deviation to Cfaarlottetown, and 
your keeping her there twelve days, I never even contem* 
plated, much less sanctioned." 

The defendants, then, removed the property to Charlotte- 
town, because it was their own; and they, by doing what they 
did, after their implied knowledge of the fraud, ao completely 
dealt with the subject of the contract as their oum, as did the 
plaintiff in Gampbdl v. Fleming with the shares in the Mining 
Company. '' They did not make their stand, as they should 
have done, at Summerside.'^ 

This case is susceptible of another view, in which it might 
be necessary to inquire whether it is marked by an express 
warranty. On that point I am quite clear that there is evi« 
dence of express affirmations made by Bourke as to the quali« 
ty and capabilities of the property ^Id — affirmations of fact 
and not of opinion merely,— from which the jury, if the ques* 
tion had been submitted to them, could have inferred an ex- 
press warranty. See HHUard on Sales, sec. 6, p. 258 ; also 
(Jhaprnan V. Mwrehj 19 J ohnB. 290. If there was such war- 
ranty, theu Totdmin v. SeMey, 2 0. & K. 157, would be worthy 
ef consideratidu. 

Before noticing it, I observe, in passings that a note in HH- 
Uard called my attention to the learned judgment of Lord 
Tenterden in Street v. M^yj 2 B. & Ad. 462. His lordship 
adverts to the doctrine held, he says, in a certain class of 
cases, to the effect, " that where the property in a specific 
chattel has passed to the vendee, and the price has been paid, 
he has no right, on breach of the warranty, to return the 
article, and revest the property in the vendor, and recover the 
price as money paidj on a consideration that has failed, but 
must sue on the warranty, unless there has been a condition 
in the contract authoriaiug a return, or the vendor has 
received back the chattel, or has been gtiiUy of <x fraud which 
destroys theoontraot cihgelkerJ^ Now, these learned remarks 
are no further applicable to our inquiry than this, that they 
enunciate a principle recognised in a hundred subsequent 
cases, namely, that a party who has received into his posses- 
sion a specific chattel respecting which there hat been fraud 
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on the part of the seller, may {jpepFfijfrming certain condUiom) 
return the article, and revest the property in the vendor. To 
that extent only is the case an authority to affect this. If^ 
however, any person would venture to contend that Lord Ten- 
terden's words, used in connection with fraud, namely, '' which 
destroys the cordroLd altogether'^ are to be received toUhout qua* 
lification, he would find that, taken in that unqualified sense, 
(in which sense I am quite certain the learned Judge did not 
mean to apply them,) they are not law in 1865. There is no 
rule in the law of contracts more absolutely fixed beyond con- 
troversy than ^' that fraud, however gross, in a contract of 
sale, does not ' destroy the contract altogether,' but ovdy ai the 
election of the buyer J^ 

An express opinion of Lord Tenterden, that a vendee, hav- 
ing accepted and received a chattel that came to him by fraud, 
could, nevertheless, avoid it on the ground of fraud, though 
there existed a warranty, would be accepted by me, not 
merely as a positive authority by which I would be bound, but 
as according with my own humble views of the law ; provided 
the learned Judge meant what I am sure he would intend, an 
a,ccepting and receiving, not for the purpose of dealing with 
the chattel as the buyer's absolute property, but for the pur- 
pose of examination in order to determine whether fraud existed 
and affected the contract. 

Lord Tenterden, as we have seen, put the case pf fraud as 
eocceptiorud to the general class of cases of accepting and re- 
ceiving a chattel whef e there was a warranty, " because fraud 
destroyed the contract altogether ;^^ but we have seen that 
fraud in such cases does not destroy the contract altogether. 
Where, then, it may be asked, is the distinction in prin/^ple 
between the case of a specific chattel sold and represented un- 
truly to be fit for a particular purpose^ and the case of that 
same chattel sold and warranted to be suitable for that parti- 
cular purpose? If the two cases are subject to the same 
legal incidents, then, if the jury could have found an express 
warranty here, Toulmin v. Hedley is an authority that these 
defendants, having accepted delivery of the property at Sum- 
merside, not merely for the purpose of inspection and exami- 
nation, but as an absolute delivery of it, intending to rely on 
their warranty, were bound to keep the property, and have 
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recourse to the warranty. I make these observations because 
the question of express warrantt/ might have been put to the 
jury, and, if answered affirmatively, might have materially 
affected the rights of these suitors. 

Before further noticing Toulmin v. Hedley^ I ask if there be 
a difference in principle between that case and this ? It was 
the case of a cargo of guano warranted equal to average im- 
ports, and sound and merchantable. This is the case of a boat 
and engines represented (and the jury might perhaps have 
found, warranted) to be of a certain quality, in a certain con- 
tain condition, and suitable for a certain purpose. Now, in 
order to show the applicability, in the sense adverted to, of 
Toulmin v. Hedley, I have only to state, without comment, the 
instructions of Cresswell, J., to the jury, which, as. respects the 
legal principles involved in them, the Court received without 
disapproval. Cresswell, J. — " This cargo, was warranted to be 
equal to the average imports from Ichaboe, and in sound and 
merchantable condition. It is true that it was a contract for 
a specific cargo, but it had not been seen by the defendant ; 
and I think, therefore, that, before accepting it, he was en- 
titled to look at it in order to see whether it corresponded 
with the terms of the warranty or not, and that, if it did not, 
he was entitled to reject it. The defendant might either take 
to the cargo, and run the risk of his action on the warranty, or 
he might insist on inspecting it, and reject it if it was inferior 
to the quality warranted. I shall-, therefore, ask you, first, if 
this cargo actually corresponded with the warranty, because, 
if it did, the defendant was bound to accept it ; and if you 
should not be of this opinion, I shall ask you, secondly, whe- 
ther the delivery took place under an arrangement that the 
defendant might inspect the cargo, and then return it if found 
not to correspond with the warranty ; or whether it was de- 
livered to him, he taking it as a delivery of the cargo, and 
intending to rely for his remedy on the warranty alone. If it 
was agreed that the cargo should be landed for the purpose ot 
inspection, the defendant had a right to reject it. If it was 
landed under no such agreement, the defendant was bound to 
keep the cargo, and rely for his remedy on the warranty only." 
Now, I will not take upon myself to say absolutely that that 
case governs this, or would, if an express warranty had been 
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foand ; bat this I am prepared to say, that if it does apply, 
the salient points of it are so strikingly similar to those of the 
ease onder review, that to draw in words a parallel between 
them would be an nnnecesaary waste of time. In connection 
with a reyiew of the case jost considered, I may remark that 
one of the questions put by Gresawell, J., suggests to my mind 
a query — ** whether this plaintiff, in the most unfavorable view 
to him of the particular case that could be taken, would not 
be entitled to the practical application of the following Ameri- 
can decision noted in HHUard &n SoUBj 319 " : ^^ Where tibe 
plaintiff agreed with the defendant to manufacture for him 
certain utensils of trade at a specified price, and that they 
should be sound, and made (d the best materials, and the arti- 
cles having been delivered, in an action for the price, the 
defendant contended that they were unfit for the intended use ; 
held, it was a questionybr tie Jury ' whether the defendant had 
used them longer than was necessary to make a fair trial of 
their quality.'" Assuming, as I have contended, that ''the 
necessary time for a &ir trial " began, in this case, when the 
defendants took delivery ai Suanmerside^ tiie application of the 
principle involved in the case just referred to from JSUUcardf 
becomes obvious ; imd the moral question, at least, obtrudes 
upon the mind, namely, '' is it ju^ that this verdict should 
atand against this plaintiff, in a case in which the jury have 
not considered the question of necessary time, relatively to 
the point of time when the delivery was actually made ?" 

Whatever speculations may be entertained about some 
points presented by this case, there is one view of it which 
all the authorities and text writers, without exception, English 
and American, place beyond the region of speculation. It 
may be shortly put thus : There existed a contract of sale — a 
delivery of the chattel, by defendant's desire, at Summerside, 
Prince Edward Island. Thence defendants removed it to 
Pictou, on the mainland of Nova Scotia, and, there, on dis- 
covery of the fraud, notified the plaintiff that they disaffirmed 
the contract on the ground of fraud, but they never offered to 
reinvest plaintiff with the property and the possession of it, 
at Sitmmerside. The law made it imperative on them to do 
so ; and, not having done it, the contract was never rescinded, 
and yet a verdict stands, and on it there will be a judgment 
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against tb^ plaintiff. For the reasoQS stated, I am of opinion 
that this rule should be made absolute. 

Bnle discharged. 
Attorney for plaintiff, WUkins, Q. O. 
Attorney for defendants, A. V. McDonald. 



GARVIE V. PENNY. 

J)ee€mb9r 11, 1865. 



Neither the Court por » jFadge hM the power to tnthorixe » par^ demurring 
to join in demurrer, unlew u a condition for eome ftror to the oppoiite pftrt/* 

McCuLLY, Q. C, for defendant, moved on the first day of 
Term to strike this case off the docket as having been impro- 
perly entered. It appeared thftt the cause had been entered 
for argument on demurrer by the plaintiff's attorney, who bad 
obtained an order from Johnston, E. J., on the 20th November, 
allowing him to join issue and demur to several of the defend- 
ant's pleas. The plaintiff's attorney served the demurrers on 
the 23rd November, with a demand of joinder in demurrer 
attached thereto ; and on the 27th November obtained another 
order from Johnston, E. J., giving leave to the plaintiff '^ in 
consequence of his having been delayed in obtaining his order 
to plead and demur," to add tibe joinder in demurrer himself. 
The plaintiff's attorney thereupon prepared the demurrer- 
book, (adding the joinder in demurrer thereto himself,) and 
filed the same on the 28th November. This joinder in demur- 
rer was not served on the defendant's attorney. The first 
order obtained from Job.ns,ton, E. J., was signed: ^^By the 
Court, J. W. Nutting, Prothonotary " — the last by the Judge 
himself. The defendant's attorney joined in demurrer on the 
2nd December instant. It appeared that the demurrer-book 
had to be filed on or before the 29 th November {Sevised Sta- 
tutes, chap. 134, sec. 228)^ or the cause could not be argued 
during the present Term. 

McOuUy, Q. C, contended that the order of 20th No- 
vember was invalid, as the Equity Court had no power to 
grant such an order in a common law cause. Our Act {Bev. 
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&at. cbap. 134, sec. 70,) allows ten days for joining in de- 
morrer ; the English Act only gives four days. 7 Dotd. 660. 
The Judge had no power to grant the order of 27th Novem- 
ber. 3 Dowl. 533 ; 4^ D.dt L. 313. The Court cannot compel 
a party to join in demurrer before the expiration of the term 
limited therefor by the Statute. 5 M. dh W, 341. (Cites also 
Bev. Stat. chap. 134, see's. 60, 109.) 

Lynch, Q. C, contra. The order of 27th November is bind- 
ing, until appealed from. It appears from BuUen dk Leake, 694, 
note a, that although the plaintiff cannot himself add the joinder 
in demurrer, as he might the joinder in issue, yet he may 
sometimes obtain the right of doing so where he might other 
wise be delayed, etc. 

McOuUy, Q. C.J in reply. A party dissatisfied with a Judge's 
order need not appeal, but may apply to the Court to have it 
set aside. 2 Ch. Arch. Q. B. Prac. (10th ed.) 1537 ; 8 Dowl 
387. 

Cur. adv. vuU. 

Young, 0. J., now delivered the judgment of the Court. 

Eeferring to Mudins v. Cox, 7 Dowl. 660, and Cook v. Blake, 
4 D. & L. 313, we are all of opinion that a party demurring can- 
not be authorized in any case, by the order either of the Court 
or a Judge, to join in demurrer, unless as a condition for some 
favor to the opposite party. The Judge's order of 27th No- 

vembjBr must, therefore, be set aside. 

Bule aocordingly. 

Attorney for plaintiff, Lynch, Q. C. 
Attorney for defendant, Blanchard, Q. C. 



GRANT V. HALL. 

December U, 1865. 



A mle nisi to set aside an award must contain the grounds of objection on 
which the party moving therefor intends to rely, and must also be drawn up on 
reading the award, or a copy of it. 
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E. H. Harrington, for plaintiff, moved to make absolute a 
rale nisi to set aside the award in this case. 

Attorney General, contri, took a preliminary objection that 
the rule did not contain the grounds of objection to the award, 
and must, therefore, be discharged.* Bev. Stat chap. 146, 
sec. 14. McDonald et al. v. Marmavdj 2 Thomson's Rep. 79 ; 
ZN. d M.y 203. There is another objection, that the rule is 
not drawn on reading the award, or a copy of it, which is 
indispensable. 2 ChiUy'a ArchboU's Q. B. Prao. 1618 (10th 
ed.) ; 3 Dowl. 349 ; 5 Dowl. 597. 

The Court. The rule must'be discharged. 

Bule discharged. 

Attorney for plaintiff, D. Maxxlonald. 
Attorney for defendant, Attorney General. 



PEART V. PEART. 

December 16, 1865. 



Where a plaintiff in ejectment claims the possession of lands by descent from a 
deceased tenant for years, he must produce either letters of probate or of admin- 
istration, as he is not entitled to such possession as heir. 

The Court will rectify an error in a deed, where there are clear identification 
ftnd proof of what land was intended to be conveyed, — and where the errojr 
has been caused by the fraud of the party seeking to defeat the deed. 

Ejectment for lands in Antigonish county. Pleas, limiting 
the defence to part of the lands claimed. 

At the trial, before Dodd, J., at Antigonish, in June last, a 
verdict passed for the plaintiff, subject to the opinion of the 
Court. 

The case was argued early in the present Term by the 
Solicitor General for the plaintiff, and the Attorney General 
and McGullyy Q. C% tor the defendant. The facts and the 
points taken atthe^i^rgument suflSciently appear in the judg- 
ment. 

\ merely referred tc 
erer,— Rep, 



* The rule merely referred to c^rl^ affidavits, and contained no grounds what^ 
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YouHG, G. J., now delirered the judgment of the Court. 

This ejectment was brongbt for two lots of land of 15 acres 
and 6^ acres respectirelj ; bnt the defendant's claim was 
limited bj bis pleas to 5 acres of the one, and 1} acres of the 
other. The defendant laid claim to both as a purchase from 
the tenant in dower, bnt it i^peaied at the argument that 
the assignment of dower had not been approred of by the 
Judge oi Probate, as required by the 45tb and 46th sections 
of the Probate Act, and the title was, ther^ore, incomplete. 
The defendant claimed, also, under an administrator's deed, 
and the inquiry then turned upon the title of the plaintiff. 

As to the 5 acres, Clark, the intestate, had executed a le^se 
for a term not expired at the time of action brought to Thomas 
L. Peart, the son of the plaintiff, who died after action brought, 
whereupon the plaintiff, by leave of the Court, under section 
46th of the Practice Act, entered a suggestion of the death of 
the son, and that he was the legal representative, claiming the 
right so to do as heir at law ; but the term did not vest in the 
plaintiff as heir, but belonged to the executor of the son, if he 
loft a will, and to his administrator if he died intestate. The 
plaintiff, therefore, ought to have proved the truth of the sug- 
gestion at the trial by producing letters of probate or of 
administration, and not having done so, and it being a fact 
Itdmitted that neither the one nor the oUier was in existencOi 
he is not entitled as to the 5 acres to our judgment. 

The same objection is fatal to bis claim for the 1} acre 
under the lease ; but this he claims, also, as heir at law to hi^ 
son, whom he alleges to have been the owner in fee. The If 
acre is part of the 6^ acres which were conveyed by Charles 
Wbeaton to the plaintiff in 1845, by a fall description, with 
metes and bounds. In 1857 the plaintiff sold these lots of 
land, one of them being the 15 acre lot adjoining the 6| acres, 
and fully described in the deed to William Clark. When tho 
description of the middle lot came to be inserted, it agreed 
exactly with the preliminary part, and with the base line of 
the description of the 6^ acre lot in Wheaton's deed, bnt 
stopped there, omitting the side and roar lines. The descrip* 
tion, therefore, is imperfect, though the intention to convey 
the 6^ acres to Clark is sufficiently obvious. 

This mistake being known, it seems, to the plaintiff, though 
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nnkoown to Obrk; the plaintiff, 18 months after, executed a 
deed of the 6| acres to his son, Tbos. L. Peart, qnder whom 
he DOW claims. If the qnestion tamed altogether on the Ian* 
gnage of the conveyance to Clark, we would have some diffi- 
culty in holding that the 6| acres, or any particular portion of 
it, passed under the deed. But it does not turn altogether 
upon that. The witness who prepared the deed to Clark, at 
the plaintiff's request, says that the plaintiff had one or two 
deeds with him at the time the deed was so prepared, from 
which the plaintiff read to the witness the description of the 
premises* The witness observed to him when he came to the 
description of the 6^ acres, or rear lot, that it was deficient, 
but do^ not recollect what the plaintiff said, and the witness 
understood it was all right. 

Now, here, beside the identification and proof ef what was 
meant to be conveyed, we have the plaintiff, with Wheaton's 
deed in bis hand, professing to read off a description of the 
rear lot, and giving an imperfect description, which has led to 
this question. That there was mistake or fraud is obvious ; 
and if only mistake, it became fraud when the plaintiff exe- 
cuted, and, after the death of Clark, recorded the deed to his 
son. We think we are not obliged, where the plaintiff's title 
is thus founded upon his own wrong, to recognize it in this 
action ; a^d, therefore, as to the 1| acre, we also give judg- 
ment for the delenjdant. 

Judgment far defendant. 

Attorney for plaintiff. Attorney Qenerdl. 
Attorney for defendant, Cam^Uf Q. O. 



SMYTH V. McNeil. 

Dtcmbir 16, 1865. 



The FroTincial Act of 1863, ch. 17, aec. 8, which proyides tliat <* acconnts 
Itated *' 4hall be included among the securities made Toid by the 16th section 
ef chapter 22 of the Beyised Statutes, second series, does not eitend to actions 
commenced before its passage. 

The word ** agreements" in the last-named section does not include " accounts 
stated." 

Assumpsit for goods sold and delivered, and on an account 

Digitized by VjOOQIC 



76 SMYTH V. McNMl,. 

stated, the particulars being : — " 1859. Oct. 14. To amount 
of balance due on settlement of account — £73 8s. 6d." Plea, 
(among others) that "the balance or amount of account 
alleged to be stated included intoxicating liquors sold in 
quantities less than one gallon, and that such alleged settle- 
ment was made and agreed upon therefor, and was void iu 
law." 

At the trial, before Dodd, J., at Port Hood, in June, 1864, it 
appeared that the defendant had, in October, 1859, acknow- 
ledged the amount claimed to be due, and had signed a memo- 
randum in plaintiff's book to that effect. This balance was 
based on several former settlements, 'in the first of which were 
included a few charges for liquors, in small quantities, be- 
tween 1839 and 1843. The jury, under the direction of the 
learned Judge, found a verdict for the plaintiff, subject to the 
opinion of the Court as to the effect of the License Law, and 
a rule nisi to set aside the verdict was granted accordingly. 



Twining, Q. 0. (Dec. 2), in support of rule. Section 16 of 
chapter 22 of the Revised Statutes, second series, enacts that 
no person shall recover, or be allowed to set off, any charge 
for intoxicating liquors, in any quantity less than one gallon, 
delivered at one and the same time^ and that all specialties, 
bills, notes, or agreements, given in whole or in part to secure 
any such charge shall be void. This Act was in force before 
the action was broujght.* It would be no great straining of 
the word "agreement" to hold that it includes "accounts 
stated.'' The Act of 1863, chapter 17, did not except pending 
actions, and the eighth section of that Act provides that " ac- 
counts stated" shall be included among the securities made 
void by the first named section. 



Solicitor General, contr^. A security may be void, and j'et 
the debt may be recovered. Peahens Additional Cases, 32 ; 1 
JEsp, 17; 2 Strange, 1249; 3 Camp. 119. A bona fide debt is 



* The action was bronght on the 29th October, 1861, and the second series of the 
Revised Statutes came into force on the 17th Angnst, 1859.— Rep. 



Digitized by 



Google 



MICHAELMAS TERM, 1665. 77 

not destroyed by being mixed up with a usurious contract 
relating to it. 1 Hen. Black. 463. "Accounts stated " being 
mentioned in the Act of 1863 shows that the Legislature 
did not intend to include them in the former Act. Where a 
law is altered by Statute pending an action, the law as it 
existed when the action commenced must decide the rights of 
parties, unless the Legislature, by the language used, show a 
clear intention to vary the mutual relations of such parties. 
6 Ad. & EUiSj 943. (Refers on this point to cases cited by 
Lim in CouUon v. Sangster, ante, vol. 1, p. 678.) 

Cur. adv. vult. 

TouNG, C. J., now delivered the judgment of the Court. 

The law rendering void all specialties, bills, notes, or agree- 
ments given in whole or in part to secure charges for intoxi- 
cating liquors sold in quantities less than one gallon, etc., 
appears to have been first introduced in the first series of the 
Revised Statutes (1851), and has continued in force ever since. 
We all think that the word " agreements " in that Act, and in 
the Act of 1859- (Revised Statutes, second series,) does not 
comprehend " accounts stated." We are not called upon to 
decide whether the Acts of 1851 and 1859 are retrospective 
as to subsisting securities, neither do we decide how far the 
debt is preserved, though the security may be gone. We 
think, however, that we are perfectly justified in holding that 
the Act of 1863 does not extend to an action brought before 
its passage, and we, therefore, give judgment for plaintiff, 

Bvle discharged. 
Attorney for plaintiff, Macdonndl. . 
Attorney for defendant, J. L. Tremain. 



BOUTILIER AND Another v. KNOCK and Othebs. 

December 16, 1865. 

A lot of land was allotted in 1767 to J. B., as appeared by the drawing or 
allotment book filed in the registry of deeds for the county wherein the lot 
was situate, and the accompanying plan ; by a card alleged to hare been drawn 
by the said J. B. in 1767 (the date of the allotment book), the card containing 
a description of the lot corresponding with that in the allotment book) and by 
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the eertificate of the registfat of deeds giren bjthe registrar to J. B., and 
proved to l>e marked witii the registrar's initials. Tliia card and the oertifioate 
▼ere proved to have been contiDuoasIy and consecutively in the possession of 
J. B. and those claiming nnder him, and were produced bj the plaintiffs at the 
trial. The block of land allotted bj the allotment book contained in the whole 
180,000 acres, being the whole township. Nothing was known of this book but 
its antiquity and the fact of its general acoeptanee. A grant, which appeared 
to be a grant of confirmation, passed in ITSi, conyejing 71,40& acres of the 
above 180,000. This grant recited a previous grant in 1765 of the whole 180,000 
acres, and the grantees under this latter grant (of whom J. B. was not one) 
were all also grantees under the previous grant, and their title and possestioii 
were confirmed bj this latter grant. TMs latter grant, however, stated that the 
grant of 1765 had not been accepted nor taken out of the Secretary's oflice* 
The plaintiffs were II. J. B. and S. B., and they traced their title from J. B. as 
follows : Deed J. B. to J. G. B. ; deed J. G. B. to H. J. B. (one of the plain- 
tiffs) ; deed from H. J. B. (the last named plaintiff) to S. B. (the other plaintiff), 
S..B., it appeared, had conveyed the locus to one D. K., and the deed to D. B. 
was executed and recorded before action brought. The plaintiffs' counsel at 
the trial alleged, in opening, that the action wma brongfet for the benefit of 
B. R. M., a surveyor, had acted as agent for the pUdntifis, or one of them, or 
those under whom they claimed, and the defendants had been put in possession 
by him fif^en years before action brought. The defendants did not attempt at 
the trial to prove title in themselves, but relied wholly on the alleged weakness 
of the plaintiffs' title. 

ffddi the Coun being at liberty to draw the same inferences as a jury 
might,— 

First, That, under all the circumstances, a grant of the lot to J. B. in or befbre 
1765 might be presumed. 

Secondly, That as the possession of the defendants was not adverse to the 
plaintiffs it did not prevent the operation of the deedi'rom S. B. to D. B. 

Thirdly, That as there was no pretence of title in the defendants, and the 
plaintiffs would have been entitled to judgment if D. R.'s name had been apion 
the record, the record might now be amended by adding D. B. as ptunti^^ 

Fourthly, That the plaintiffs^ under all the circumstaaces, were entitled to 
the general costs of the cause, neither party to the costs of the trial, and that 
the defendants should pay the costs of the argument. 

Ejectment for lands in the township and county of Lunen- 
burg. Pleas, denying the title of the plaintiffs and their right 
to the possession, and alleging title in the defendants. 

At the trial, before Young, C. J., at Lunenburg, in October, 
1865, the following facte appeared in evidence. The plain- 
tiffs claimed, under one Jacques Boutilier, to whom the 
lands had been allotted in 1767, as appeared by the allot- 
ment, or drawing-book, filed in the registry of deeds, at 
Lunenburg, and the aooompanying plan ; by a card alleged to 
have been dran^u by the said JacquBS Boutilier in 1767 (the 
date of the allotment book), said card containing a dcBcription . 



Digitized by 



Google 



MICHAELMAS TERM, 18^5. 79 

of the lot correspondiflg with that in the allotment book, it 
being described therein as No. 15, Letter P, Third Division, — 
and by the certificate of the registrar of deeds, given by the 
registrar to Jacques Boutilier, and proved to be marked with 
the registrar's initials. This card and certificate were proved 
to have been continnously and consecutively in the possession 
of Jacques Boutilier and those claiming under him, and were 
produced by the plaintiffs at the trial. The block of land 
allotted by the allotment book contained 180,000 at^res, being 
the whole township; Nothing was known of the allotment 
book but its antiquity and the fact of its general acceptance. 
A grant passed in 1784 conveying 71,406 acres of the 180,000 
acres allotted by the allotment book. This grant recited a 
previous grant, in 1765, of the whole 180,000 acresj and it con- 
firmed the title and possession of a number of the grantees 
under such previous grant. It stated, however, that this grant 
of 17BS had not been accepted, nor taken out of the Secre- 
tary's oflSce. Jacques Boutilier was not one of the grantees in 
the grant of 1784. The plaintiffs were Henry Joseph Boutilier 
and Samuel Brookman, and they traced their title as follows :— 
Deed from Jacques Boutilier to John George Boutilier, 22hd 
June, 1822 ; deed from John George Boutilier to Henfy J. 
Boutilier (one of the plaintiffs), 16th June, 1840 ; deed from 
Henry J. Boutilier (the last named plaintiff) to Samuel Brook- 
man (the other plaintiff), 12th March, 1849. Brookman had 
feonvfeyed the heus to David Rodenheiser in November, 1863, 
and the phintiffs^ counsel, in opening, stated that the action 
was brought for the benefit of Rodenheiser. It appeared that 
Morris, a surveyor, had acted as agent for both or one of the 
plaintiffs, or for those under whom they claimed, and that the 
defendants obtained possession from him. Brookman^ how- 
ever, disclaimed Morris' authority to give the defendants pos- 
session, and the demand of possessiou came fVom Rodenheiser> 
whose name was not on the record. Aaron Knock, the princi^ 
]pal defendant, appeared to have been in possession of the 
hbus for about fifteen years before action brought. 

The defendants called ti6 witnesses, but relied on a motion 
(bra non-suit. The learned Chief Justice declined to non- 
suit, but reserved the poihtis taken. 

The jury found for the plaintiffs, under his lordship's direc- 
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tioD, subject to the opinion of the Court, — ^the Court to be at 
liberty to draw the same inferences that the jury might have 
drawn. 



James J for plaintiffs. Defendants went into possession under 
plaintiffs, and, therefore, cannot dispute their title. Leonard 
Knock said that he and Aaron Knock went into possession under 
Morris, and it was proved that Morris was acting as agent for 
some of the plaintiffs. If Morris professed to act for Bouti- 
lier, although he had no right to do so, still Boutilier could take 
advantage of his so acting. There is a legal title in the 
plaintiffs. If the plaintiffs had not a perfect legaj title they 
had at all events a colorable title, and if so, the acts of pos- 
session proved here are sufficient to give them title to the 
whole lot. The filing of the allotment book in the registry 
of deeds at Lunenburg was sufficient to give title. Prov. Act 
of 1760, ch. 8, sec. 3 (Prov. Statutes, vol. 1, p. 61). [Wilkins, 
J. Was that Act prospective ?] I think that it was. The 
neglecting to improve mentioned in sections must be evidenced 
by inquest of office. The exception in the section is confined 
to the peninsula of Halifax. Cunard v. Irvine, James' Rep. 31, 
is distinguishable from this case. A party occupying lands 
with the permission of the Crown has sufficient possession to 
maintain trespass against a wrong doer. 4: B. & O. 754. 
[Wilkins, J. We have settled the point that where there 
is no adverse possession, a grant gives seisin to the grantee.} 



J. W, JohnstoUj jr., contri. It is sufficient in this action to 
show title out of the plaintiffs and in a third party. No pre- 
sumption is admitted against a party in possession. The plain- 
tiffs' case is .jc^de up entirely of presumptions. Brookman's dis- 
claimer, and purchase put an end to Morris' agency. The acts 
of an agent must be either distinctly adopted or repudiated 
by the principal. 7 C. & P. 406. The plaintiffs did not ven- 
ture to ask Boutilier a question as regards Morris' agency, A 
grant may be presumed after a lengthened possession. 1 Jac. 
& IFaJier, 159; Co2i?jper'« Sep. 103, note ; 8 Vea.l^^yll East ^ 
488. The allotment book does not prove any dn^wing, — it is 
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nothing but a bald index. Boutiiier could not bring the 
action^ because he had conveyed to Brookman ; nor Brook- 
man, because be had conveyed to Rodenheiser. Bodenheiser 
could purchase legally, notwithstanding defendants' possession. 

Our. adv. vuU. 



WiLKiNS, J., now delivered the judgment of the Court 
The reasons, upon which the doctrine of presumptions is 
applied to supply defective evidence, are well stated by Mr, 
Justice Arclier in BeaUVs Leasee v. Lynn^ 6 Harris & Johnson, 
361. (See note (h) to Jackson v. Lunn. 3 Johns. Gases, 124.) 
** Presumption is often resorted to for the purpose of sup- 
plying defective evidence ; and in this country (United 
States) is not oftener applied to any subject than to supply 
defective title to lands. It would be difficult to make out the 
titles to many of the elder tracts of land in this State, by a 
regular deduction of title deeds from the pg-tentees down to 
the present proprietors, without resorting in some stage of 
them to presumption. Records may sometimes be lost or 
■destroyed, ancient title papers may be defectively executed, 
or the proof of them from lapse of time may be impossible." 
Again : *^ Proprietary grants, under certain circumstances, are 
presumed. In general, these presumptions are bottomed upon 
the existence of certain facts, which can leave but little 
doubt upon the mind of the truth of the fact which we are 
called upon to presume. They frequently, too, derive their 
force and efficacy from that vigilance with which the law 
guards ancient possessions; which, sooner than that they 
should be disturbed, presumes that they had in contract a 
rightful commencement." 

In Jackson e. d. Oansevo0rt et al. v. Lunn, 3 Johns. Cases 
109, the Court, although a grant by letters pateint wa« proved 
to A. in 1735, drew the presumption of a grant from the origi- 
nal patentee to 6., under whom ajid whose heirs acts of sub- 
sequent possession were proved, commencing in the year 
1836, which was one year subsequent to' the date of the let* 
ters patent. Badcliff, J., said (p. 113) : " It is no doubt true 
that a plaintiff in ejectment must prevail by the strength of 
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his own title, and if a legal title be shown to exist in another, 
he most be defeated of his recoverj. But such an outstand- 
ing title must be a continuing or subsisting title. It is not 
sufficient to show that; at any distance of time, it was vested 
in another. If that were sufficient, it would be in the power 
of a defendant in ejectment, on most occasions, to hunt up the 
original grant or patent, comprehending the premises in con- 
troversy, and oblige a plaintiff to deduce a chain of paper 
title from thence. * * The possession may be shown by 
acts of ownership applicable to the nature of the property." 
Kent, J., said (p. 117) : '^ Patents and grants are, in a variety 
of cases, to be presumed, even within the time of legal 
memory, for the sake of quieting an ancient possession.'' 

In Jackson e. d. Oansevoort et al. v. Parker , 3 Johns. Gases, 
124-2, it was held that where the legal possession of lands 
was in the heirs of A. under a claim of title, and a descent in 
1752, and B., afterwards, entered on the lands, and made im- 
provement, and his possession was continued for 37 years; 
but it did not appear that he entered under claim or color of 
title, or hostile to the heirs of A., whose title was not disputed 
until after 1783, the legal intendment was that B. entered 
under the title of the heirs of A., and that the Statute of Limi- 
tations could not begin to run till after the possession of the 
defendant was held adversely to the heirs of A. It was held 
also in that case that an entry adverse to the lawful possessor 
is not to be presumed, but might be proved. The Court said 
'' the possession of the premises at the time of the* entry of B. 
being in the heirs of A., under claim of title sanctioned by a 
descent cast, and his entry not being under any claim or color 
of title, nor appearing to be hostile, the intendment of law 
wiU be that he entered under, and in obedience to the right 
of the heirs." 

Now to apply these principles to the case before us. There 
appears nothing in it to preclude, but sufficient, on the con- 
trary, to warrant, a presumption that the name of Jacques 
Boutilier was included in the grant of 1766, — or if not, cer- 
tainly in some other grant. It appears from the recital to the 
grant of 1784 that the former grant actually passed the Great 
Seal, and that it included other names and other interests than 
the names and interests of those who applied for and procured 
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the grant of confirmation. The language of the recital in this 
respect is : ''And whereas many (not all) of the said inhabi- 
tants (to whom it is before recited the grant of 1765 passed) 
do now pray that the lands so laid out and assigned to them 
{which words show and recognize a previous allotment to aSL 
the inhabitants) may be granted to them (that is, to the peti- 
tioners) in due form^ and the possession thereof o(mfiTmed to 
them.'' It may be that those who did not concur in the peti- 
tion were content to rely on the title they then had, namely, a 
title derived from the original grant, which certainly existed, 
and does not appear to have been avoided, and also in connec- 
tion therewith on the preceding '' laying out and locating " to 
them — an act which the recital shews to have been done. 
Unless, indeed, those of a2Z the inhabitants who did not apply 
for and obtain the grant of 1784, had either the grant of 1765 
to fall back upon, or some subsequent grant or grants, then 
they, representing 108,594 acres out of the 180,000 acres of 
which the whole tract described in the grant of 1784 consisted, 
had no title at all. That is scarcely conceivable. When the 
grant of 1784 passed, lot No. 15 of the 300 acre farm lots had 
been '' located and laid out '' to Jacques • Boutilier in 1767, as 
appears by the allotment book. The recital to the later grant 
shows it had been allotted to him as one of the inhabitants, 
and that the older grant had actually passed to them generally 
to establish their locations. 

We have then but to proceed one step further, and pre- 
sume, or rather infer, that the name of Jacques Boutilier was 
in the older grant, or in some other grant which is not now 
forthcoming. The grant of 1765 having actually passed the 
Great Seal, the title and constructive possession thereby passed 
to all the parties therein named, and we know from the recital 
to the more recent grant that they were the old inhabitants, 
of whom we know by evidence diwnd^ Jacques Boutilier was 
one. The recital informs us that from various causes the old 
grant was not accepted nor taken out of the Secretary's office, 
" but it had passed the Seal of the Province, and we have no 
evidence that cHOL of the numerous grantees named in it con- 
curred in a determination not to accept it, nor to take it out 
of the office. In the absence of such evidence, it would 
seem scarcely possible to presume such a concurrent deter* 
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mination that would necessarily affect the rights of so many 
of those who possibly did not desire to reject the grant. Oq 
common law principles it would be difficult to conclufle that 
a mere verbal renunciation of their rights, even by all the 
grantees, without a formal disclaimer under seal could prevent 
the operation of the patent. 

Let us consider, then, what grounds we have for presuming' 
that old Jacques Boutilier was one of the patentees under the 
grant of 1765, or some other grant. The evidence is cer- 
tainly very strong. It is proved that he lived in Lunenburg 
for a number of years ; that in the early part of this century 
he removed to Cape Breton, and about the year 1811 ; that, 
sixty or sixty-two years before the trial, the card and the 
accompanying paper, both indicative of the lot in question 
having been allotted to him, were seen by the witness, Henry 
J. Boutilier, to have been handed to Jacques by Rudolf, the 
then custodian of the county records, the initials of whose 
name are subscribed to the paper ; that these indicia of title 
have been in the possession, consecutively, of all those per- 
sons to whom and through whom title purports to have been 
transmitted to Boutilier and Brookman, the plaintiffs on the 
record, who have themselves produced them as evidence in 
the cause. If we go back to the original of these documents 
we find the name of Jacques Boutilier in the ancient allotment 
book, and on the accompanying plan, as the designated pro- 
prietor of the lot in question. We find that the lot was 
surveyed when old Jacques originally drew it. We find him 
in the exercise of assumed dominion conveying, and with the 
conveyance transmitting the card and paper to John George 
Boutilier, upwards of forty years before the trial. Ti>e de- 
fendants' possession began fourteen or fifteen years ago. It 
was never adverse to the title of the Boutiliers if Aaron 
Knock entered under Morris as the agent of the Boutiliers, of 
which there can be no doubt, provided an inference can be 
fairly drawn, as we think it may, from the evidence that Morris 
was acting for that family ; but even if the possession were 
adverse in its inception, Jacques and those claiming under him, 
if they had title, as we think they had, by grant from the Crown, 
had constructive possession from the ancient date of the grant, 
. and a possession, therefore, against which, of course,. Knock^a 



Digitized by 



Google 



MICHAELMAS TERM, 1U5. 85 

possession for fifteeo years, if adverse, could not prevail. It 
must be borne in mind, however, that twenty years -before 
the trial, and five years, therefore, before the commencement 
of Knock's possession, Rhino had, under Henry Boutilier then 
claiming title and offering to sell, and by his permission entered 
and cut some trees on the land in question, which is proved 
always to have been called " the Boutilier lot." 

In short, when we see an allotment of lands in the county of 
Lunenburg to the owners of 300 acre lots made and solemnly 
registered as far back as 1767, and marked on a plan, showing 
the name of old Jacques Boutilier as one of those owners, and 
memorials of that ownership in perfect accordance with that 
register and plan delivered by the then keeper of the allotment 
book to him, and those found in his possession in Nova Scotia 
proper and in Cape Breton for years, and transmitted by him to 
the successive owners, or pretended owners, of the lot under 
titles purporting to be derived from him — it seems scarpely 
possible, even if these facts alone marked the case, to resist an 
inference that the allotment of the 300 acre farm lots was 
made under a then existing and producible patent from, the 
Crown. 

My learned brothers entirely concur in the conclusion that 
I have expressed. They are not, however, quite so clear as I 
am on the point of a deduction of tUUfrom the particular grant 
of 1765. 

There remains one other point to be disposed of. It was 
insiAted by the defendants' counsel that the plaintiffs on the 
record, by producing the deed from Brookman to Rodenheiser, 
had shown title out of themselves. This is true in a strict 
sense; but we cannot close our eyes to the fact that the deed 
last mentioned was deliberately put in evidence by the plain- 
tiffs' counsel, and under an impression that its legal validity 
would be prevented by tJie assumed fadt of a disseisin by Jar^ 
Knock, That such a disseisin had existence by no mi^^^ 
certainly appeared ; and, at all events, the jury did not ^ *o 
upon it. It being quite apparent, then; that it was in v^i B. 
this assumed conveyance alone that Bodenbeiser 1 1864; 
made one of the plaintiffs, we have conoltided tly*'*) Main^, 
best promote the ends of justice by attthorizinj'^*™*!^ sayri : 
amdhdment by placing his name on the r^^ purchase from 
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judgment for htm in whom the title indisputably is. The 
plaintiffs must have the general costd, but not the costs of the 
trial ; and they must pay the costs of the argument. 



Bvle accordingly. 



Attorney for plaintiffs, CrdgMon^ Q. C. 
Attorney for defendants, D. Owen, 



MILLS V. SMITH. 

December 16, 1865. 



The purciiase and acqaisition of real estate in this Province by a party who 
has never resided or done business therein, either by himself or agents, is not 
sufficient to bring him within the jurisdiction of the Court as an absent or ab- 
Bconding debtor. 

Ooehrau v. Duncartr 2 Thomson's Rep. 80 aifirmed. 

The Solicitor General bad obtained a rule nm, wbicb be 
now (December 6) moved to make abaolute, to set aside the 
writ of attachment in this cause, and all proceedings thereon,, 
on the grounds of irregularity and want of jurisdiction. 

The rule niai was granted on reading the affidavits of the 

defendant and of George S. Milledge, and the papers annexed^ 

being copies of the affidavit of E. G. Cowling, on which the 

writ was issued, and of the writ of summons and writ of 

attachment. The defendant's affidavit is dated 14ih January, 

1865, and he states therein that he is now, and has been for 

six years past, resident in London, G. B., and that he has 

never been a resident in Nova Scotia, or in any way en- 

^ged in business in that Province. He further states that 

f^^e plaintiff resides and does business in Bangor, Maine, 

whi#^^ States of America, and has no place of residence or 

fg^irlyuesB in Nova Scotia ; that the cause of action, if any, for 

was ai^ ^be suit was brought arose in London, and not in Nova 

adverse >i^d ^^^ ^be plaintiff has no cause of action against 

if thev hadH arose in Nova Scotia* Milledge's affidavit simply 

had constructfWpeirg annexed thereto. Cowling swears that 

; and a possession, i jwtly and truly indebted to the plaintiff in 
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$30,000 for land and premises sold and conveyed by tbe plain- 
tiff to the defendant, and that the defendant is an absent or 
absconding debtor. The writs of* summons and attachment 
are in the usual form, and the defendant is described therein 
as ^' late of Clements, in the county of Annapolis, gentleman^" 
Counter affidavits were made by E. C. Cowling, the plaintiff, 
G. F. Ditmars, and F. Mills. Plaintiff swears that, on or about 
tbe 15th August, 1864, he entered into negociations for the 
sale of a certain property called the Clements Iron Works, situ- 
ate at Clementsport, in the county of Annapolis, and province 
of Nova Scotia, with one E. 6. Roberts, as the accredited 
agent of the defendant ; that the negociations resulted in the 
sale of the property to the defendant for <£2000 sterling, pay- 
able at sixty and ninety days. Plaintiff also states that he 
carried on the manufacture of iron at the said works, and did 
business there by his agents, for about two years previous 
to the sale to defendant, and was himself frequently at Cle^ 
mentsport in relation to said business. He also says that, 
during the time said works were in operation, E. G. Boberts, 
as the agent of the defendant, visited the works for the pur- 
pose of reporting thereupon with a view to the purchase 
thereof for and on account of the said defendant. He fur- 
ther says that during the time of the negociation for the 
sale of the property, and previous to the sale, he was en- 
gaged in business at Clementsport; that the negociation 
was entered into and consummated at Clementsport, and that 
the deeds conveying the said property to tbe defendant were, 
by the request of the said E. G. Boberts, forwarded by him 
(plaintiff) to G. F. Ditmars of Clementsport, for the purpose of 
being recorded in the registry of deeds for Annapolis county, 
which he (plaintiff) believes was done. He also says that the 
amount sought to be recovered in the suit is tbe consideration 
money for the sale of the said property, no part of which has 
been paid, or security given therefor. Annexed to plaintiff's 
affidavit are the following letters : Letter from defendant to 
E. G. Boberts, dated, London, 28th July, 1864; letter from E. 
G. Boberts to plaintiff, dated, New York, 12th August, 1864; 
letter from plaintiff to E. G. Boberts, dated, Bangor, Main^, 
16th August, 1864. In the first of these letters plaintiff sayisi : 
*^ You are hereby authorized to negociate the purchase from 
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yotir friend William H. Mills, of Bangor, Maine, of the Cle- 
mentsport propertj, for £2000 sterling, to be paid in bills of 
^chftDge, to be drawn by William H. Mills at sixty and ninety 
days after sigfat.'^ Roberts* letter enclosed this letter from de- 
fendant, Thq plaintiff, in his letter, says : '^ I accept the offer of 
. Mr. Frederick Smith, of London^ through yon, for ray property 
in Nova Scotia." Ditmars swears that he has for some time past 
acted as an agent and correspondent, at Glementsport, of the 
pbintiff. He also states that while the iron works were in ope- 
ration by the plaintiff, he (Ditmars) was introduced to Roberts 
by the maniagers of the works. Ditmars also corroborates the 
affidavit of >•' plaintiff as to plaintiff having done busine^ at 
OlemBntspoTt, being the owner of the iron works there, etc. 
He also states that he had the deeds referred to by plaintiff re- 
corded, smd returned to him. F. Mills states that for about two 
years bp lived at Glementsport, and acted as plaintiff's clerk ^ 
that he is ". jvell acquainted with Mr. E. G. Roberts, the person 
who acted as agent for Mr. Frederick Smith of Londpn (de- 
fendant), and that he first made acquaintance with th^^id 
Roberts at Glementsport while he was there examining«the 
property in reference to negociating the purchase of the Ame, 
and that the said Roberts did finally effect the purchase df the 
property for 'Frederick Smith, of Londou, England, as his ageht 
dvly accredited." F. Mills alsa corroborates plaintiff's affidavit 
as to the sale of the property to the defendant, plaintiff's; pro- 
prietorship of the works, and his having personally transacted 
bnsinesB at Glementsport as proprietor of the said works. 
Gbwling's affidavit contained tiothing material that was not 
stated in the other affidavits. 

An additional affidavit from defendant, dated, 6th July, 1865^ 
was also produced and read at the argument. 

In this affidavit defendant states that, as he understood^ 
Roberts came to London, in 1863, at the plaintiff's expense^ and 
that he was^ in every respect, as to the Glementsport Iron 
WorkSy the agent of the plaintiff, and not his (defendant's) 
agent; that Roberts visited Nova Scotia in 1863 in the inte- 
rest of the {daintiff, and to enable hioii (Roberts) to sell the 
property for the pbintiff. Defendant further states that 
Roberts returned to London in October, 1863, and from that 
iimie until the 28th Julyi 1864| was endeavouring, as the agent 
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of the plaintiff, to sell the property, — at which last date, he 
(Roberts), then the agent of the plaintiflF, and not his (defend- 
ant^s) agent, suggested to defendant to purchase the property, 
which was the first negociation he (defendant) had for the 
purchase of the said property, considering him (Roberts) to be 
plaintiff's agent, and treating with him accordingly. Defend- 
ant also states that his letter to Roberts, of the 28th July, 1&64, 
was signed by hira in London, and that the body of it was not 
in his (defendant's) hand-writing, nor was it prepared by him. 
He also says that the contract of purchase made by him in Lon- 
don was accepted by the plaintiff in Maine, iu the United 
States of America ; that the drafts for the purchase were 
drawn at Bangor on him in London, and accepted by hira (de- 
fendant) there, and made payable in Loudon. He further 
affirms that he did not see or know of the letter of Roberts 
to the plaintiff of 12th August, 1864, and of the reply of plain- 
tiff thereto of 16th August, 1864, until he received a copj'* of 
the affidavit of E. C. Cowling, to which copies of such letter 
werer annexed. Hq also positively states that Roberts was 
not has known or accepted agent, but the agent of the plaintiff. 



• Splicitpr General, in support of rule. The affidavit of B. C. 
Cowling, dn which the writ issued, is headed in the cause, 

^whiclr h a fatal defect. Rev. Statutes, second series, chap. 
141;-Prov. Act of 1864, ch.- 12; 2 Dowl N. S. 410. In all 
pases against absent or absconding debtors the proceedings 
mti»t always have been founded on an affidavit. The sum 
sworn to by Cowling is too large, by plaintiff's own showing. 
No place is named in the jurat of Cowling*s affidavit, which 
is, therefore, fatally defective. 7 Pricey 662 ; 3 M. d 8. 494 ; 

,2N.SM. 378; 8 Dowl 234; 1 D. & L. 698. \ B. & P. 

. 105J% a case contra. The second Christian name of the plain- 
ti8f.'*should have been given in full in the heading of the affi- 
aavitj " William H." is not sufficient. 7 T.R, 661 ; 4 5. ^ 

y«d. 636 ; 3 Bing. 295 ; 4 Dowl. 577. No writ of attachment 
cottid regularly have issued in this case, for want of jurisdiction, 
Wcause one of the parties resides in England, and the other 
in the United Staties, and the debt was not contracted within 
the Province, though it may be said that the subject matter of 
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the contract is here. OtxAran y. Duncan^ 2 Thomson's Bep. 
80 ; Good v. Good, 3 New Reports, 275 (1863). 



EaUm^ contrii. (Beads affidavits of Edward G. Cowlings of 
plaintiflF, of O. F. Ditmars, and of F. Mills, above referred to.) 
In the affidavit of defendant his abode is not sufficiently 
stated. It is merely given as ^' No. T, Mincing Lane," without 
stating of London or of any other place. In the original, 
'^ agent" is struck oat, and '^ merchant" inserted, which is 
not noted by the Judge. 5 C7. B. 511. The Judge has not 
indicated his office in his signature to the jurat, as is requi- 
site. Rev. Stat. chap. 135, see's. 21,30. The seal is insuffi- 
cient. The jurat to this affidavit is also defective in not 
stating the j)Zace where sworn. It merely says, ''Sworn at the 
Judge's Chambers, Bolls Grardens, Chancery Lane, this/' &c« 
The heading of Cowling's affidavit is sufficient 1 Oh. Arch. 
Q.B. PrM. (10th ed.), 704; Hargreavea v. Hayes, 5 Mlis & 
Bl. 272. Using the initial '' H " for the second Christian name 
of the plaintiff in the heading of his affidavit is sufficient. 
2 B. ik P. 466. The jurat of Cowling's affidavit is sufficient 
— it was not necessary to mention therein the place where 
sworn. \M.& 8. 302; 1 0. B. N. 8. 321 ; 1 Ad. d El. 190. 

Weatherbe follows on the same side. The debt is sworn to 
in Cowling's affidavit, in the form given in the Statute. The 
bditf of the agent would not be enough. The grounds stated 
in the rule nisi to set aside this attachment are irregularity 
and want of jurisdiction. Even if a larger sum is sworn to 
than is actually due, it is not an irregularity. (Jochran v. 
Duncan shows that the amount of the debt cannot be inquired 
into on this application. The Act of 1864 refers to forms not 
in existence. The jurat to Cowling's affidavit is sufficient. 
9 East J 407. Rev. Stat. ch. 141, see's. 8 <fe 9, apply to 
a defendant, — or, at all events, he must come in under 
sec. 13 or sec. 21. As to jurisdiction, the subject mat- 
ter of the suit being in the Province is enough. The de- 
fendant did business here by his agent, and made the bar- 
gain in this country. He registered the deed by his agent ; 
it was delivered constructively in this Province. The pro- 
perty was habitable, and that brings the case within the juris- 
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diction of this Court. The plaintiff has lEtn equitable lien on 
the property. WtUiama on BedL Property, 392 ; 2V.&B. 306. 



Solicitor General, in replv. (Produces the aflSdavit of defend- 
ant, dated, 5th July, 1865 (above referred to), which he con- 
tends is admissible nonv, as being in reply to new matter in the 
affidavits on behalf of the plaintiff. The Court, after hearing 
Weatherbe contrii, receive this affidavit.) Interlineations do 
not destroy an affidavit. It is only when they are in an im- 
portant part of the affidavit that they affect it. 2 ChUty^a 
Bep. 19. In an affidavit from the defendant himself no addi- 
tion is required. "The defendant herein" would be sufficient. 
Roberts, from all the letters, was clearly the agent of the 

plaintiff. 

Cur. adv. vuU. 



Young, C. J., now (Dec'r. 16) delivered the judgment of the 
Court. 

One of the main objections taken in this case was that the 
omission, in the jurat of the affidavit on which the writ of 
attachment was granted, of the name of the place wherein it 
was sworn was fatal to it. I have examined all the cases 
bearing on this point, which is one of very great importance. 
Archbold says that the place and county where an affidavit 
is sworn, if sworn before a commissioner, or abroad, must be 
stated in the jurat. 2 Chit. Arch. Q. B. Prac. (10th. ed.), 1550. 

The case ml M. & S. 302 was that of an affidavit sworn 
before the Chief Justice of the King's Bench in Ireland, and 
though no place was mentioned in the jurat of the affidavit of 
debt, it was held sufficient foundation for arresting the defend- 
ant under a Judge's order on mesne process. In the King v. 
OockdiaWj 2 N. & M. 378, the place where sworn was omitted 
m the jurat of an affidavit sworn before a commissioner for 
taking affidavits in the King's Bench, and the affidavit was held 
bad. Denman, C. J., said: ''The commission for taking affida- 
vits in the King's Bench is confined to particular counties. 
It does not; therefore, appear that the oath was administered 
by a competent person." The affidavit was not allowed to be 
resworn; as it was a criminal information. In Casa v. Caea^ 1 
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D. A L. 698, the affidavit was sworn before a commissioner of 
the King^s Bench, but the place was not mentioned in the 
jurat. The affidavit was held bad, but leave was given to 
amend on paying the costs of the enlargement of the rule. 
In the case in 7 Jd. A EUiSj 190. the place was mentioned in 
the jurat, but not the county, and the point as to the suffi- 
ciency of the jurat was left undecided. In re Chandler^ 1 C. 
B. N. S. 321, tlie affidavit objected to was the verification only 
of the acknowledgment of a married woman. The place where 
it was sworn was omitted in the jurat. There was a notarial 
certificate stating the place where it was sworn, which was in 
Ohio, and affirming that it was sworn there, and that the 
magistrate who had signed the jurat was a justice of the 
peace, and duly qualified to administer oaths. An application 
was made for a direction to the proper officer to receive and 
file the affidavit, and Cresswell, J., refused the order, but the 
Court thought it might be granted. In the case in 9 Host, 
437, which was an indictment for perjury, the question was, 
whether the jurat of the affidavit containing the false oath 
stating that it was sworn in London, and there being an aver- 
ment that it was sworn in Middlesex, the jurat should be held 
conclusive as to the place of swearing. It was held that the 
jurat was not conclusive on that point. 

From these cases it would seem that the naming of the 
place in the jurat is essential where an affidavit is sworn 
before a commissioner. But the accepting of "that rule, and 
of sonbe of the other rules touching such affidavits in 2 ChiL 
Arch. Q. B, Pmc. (10th ed.) 1551, in all their strictness, might 
hamper us in future cases, and lead to great injustice. As it 
is not necessary for the determination of this case, we prefer, 
therefore, to leave these as open questions, and to put our 
decision on the main point of jurisdiction. 

Since 1841, the practice in absent or absconding debtor 
cases has been regulated mainly b}' tlie case of Cochran v. 
Duncan, 2 Thomson's Rep. 80. This case recognizes the doc- 
trine of constructive as well as actual presence, and persons 
transacting business through their agents within the Province 
are held to be within the Act. The debt also must arise otit 
of a contract made in this Province ; in other words, the de- 
mand must originate Out of a transaction in this coimtry. 
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Bat whether the fact of a contract made and to be fulfilled 
here, without any actual or constructive presence of the de- 
fendant, gives jurisdiction^ and justifies the attachment of hi» 
real or personal estate, and the summoning of his debtors, is a 
point which I do not look upon as settled, and on which it is 
unnecessary at the present moment to pronounce an opinion. 
In this case, the contract for the sale of the lands was made 
in writing, by letters of the defendant in London and of the 
plaintiff in Bangor. The plaintiff has been here, and he has 
been doing business, through his agents, at the mines sold to 
the defendant at Clementspprt. His right to maintain the 
action, therefore, is clear. But the defendant has never been 
liere, nor has he ever done business here through any agent. 
Roberts seems to have been rather the agent of Mills than of 
Smith, and Ditmars acted at the instance of Mills, and com- 
municated with him alone. To give jurisdiction, therefore, 
we roust hold that the purchase or acquisition of real estate in 
tliis country brings the party, for all purposes, within our Act, 
which, we think, would be too dangerous a stretch of authority. 

Johnston, B. J. I desired, if possible, to sustain the juris- 
diction of the Court in this case, but I found it impossiblei to 
do so without holding that the possession alone of land by the 
defendant would give jurisdiction, and that position could 
never be maintained. 

WiLKiNS, J. I wish to be understood as not throwing any 
doubt on Cochran v. Duncan, The defendant should either 
be domiciled within the Province, or the debt contracted here, 
to give jurisdiction against him as an absent or absconding 
debtor. I think it necessary dtare deciaia. 

Rule absolute. 

Attorney for plaintiff, Coioling. 



THE QUEEN v. HENRY DOWSEY, JOHN C. DOUGLAS, 
AND WILLIAM LAMBRUERT. 

January 3, 1866. 

H. D., J. G. D. and L. were tried for murder. H. D. and J. C. D. were 
foQDd guilty, and L. acquitted 
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The tollowing caie wms reterred m to J. C. D., under Rey. Statates, ch. 171, 
see's. 99 & 100:— 

*' Admitting the eyidence to haye been legally befoie the Coort, and to be 
worthy of credit, as the jury haye considered it, is there any legal eyidence in 
this case under which the conyiction of the said J. C. D. is sustainable in point 
of law."* 

J. C. I), was mate, H. D. cook (colored), and L. a seaman of the yes- 
sel on board which the murder was conmiUted. The murder was committed at 
sea, and the murdered man was captain ot tlie yessel. There was no eyidence 
that J. C. D. personally committed the murder, and no direct or positiye eyi- 
dence that he counselled or adyised it. The eyidence against him was wholly 
circumstantial, and was, in brief, as follows. At 4 o'clock on the morning of the 
murder he was enquiring for H. D., and went forward where H. D. was sleeping. 
The captain, while lying in his berth in his cabin, between 4 a. m. and 5 ▲. m., 
was struck in the face by H. D. with an iron belaying-pin. The blows were 
repeated seyeral times, and H. D. then '* got on the captain and held him down." 
L. (who had preyiouely been on deck, but had gone below, being sent for by 
H. D.) came on deck wringing his hands and saying, *^ The cook has killed the 
captain." J. C. D. immediately after this came up from the forward cabin. S. (a 
boy on board the yessel, and the principal witness for the prosecution,) then 
asked J. C. D. what was the matter, to which he replied that he did not 
know. J. C. D. then went forward, lit his pipe, laid down on H. D's. chest, 
smoked a few minutes, and then, with tears running down his face, told S. to 
'< go to the cabin and help Harry " (H. D.) S. refused to go, and J. C. D. 
then gaye the same order to L., and M. (one of the crew), who also both 
refused to go. J. C. D. then repeated the order to L., who then went. H. D. 
and L. then brought the captain up and thtew him oyerboard. The captain 
was not dead when brought up, but there was no proof that J. C. D. could see 
that he was still aliye. The captain groaned loudly after being thrown oyer, 
and lifted his hands up. J. C. D. was at this time crying. He then told M. to 
throw the captain's bed-clothes and mattrass oyerboard, directing him and L. to 
put iron in the latter to make it sink. H. D's. hands and sleeyes, and the bosom 
of his shirt, were bloody, and J. C. D. adyised him to wash the blood off. H. 
B. then brought up the captain's small trunk containing the ship's papers, and 
handed some of them to J. C. D., who then said : " We cannot do what we in- 
tended to do." (S., on cross-examination, said : '* I do not think he said ' as 
you intended ; ' he might haye said so.") S. then asked him what he intended 
to do, when he said '* that he intended to go to the West Indies and sell the 
cargo of coal ; then he intended to go to Mexico and sell the yessel ; but they 
could not do what they intended." J. C. D. then directed S. to bum the captain's 
priyate letters. He then said that the best thing they could do was to steer to 
land and sink the yessel. The yessel's course was then directed to the land by 
J. C. D's. orders, and when near the land he directed a hole to be bored in the 
yessel, near the water-line, and her name to be painted out. The whole crew 
then left the yessel and went on shore. J. C. D. stated to persons whom they 
met, and also whe.n examined before a magistrate near the place where they 



* It would appear that the Ooart stOI retafais the power to reserye a ease in this 
manner. See Ststutss of Canada, S2 & 8S Viet., oh. 29, see's. 42 & 80r-Bv. 
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Iftoded, that thej had left the yessel because she was leaky, and that thej had 
lost the captain overboard. He denied any knowledge of the vessel having a 
hole in her side, or her name being painted out. He also told M. that they 
must not say that the captain was killed. It appeared from the cross-exami- 
nation of some of the witnesses for the Crown that subsequently, and before 
his second arrest, J. C. D. had confessed that the captain had been murdered 
by H. D., and that he was the first who made this confession. -This confession 
was in writing, but it was not given in evidence, and was not allowed to be 
referred to at the argument. It appeared that J. C. D. and H. D. had 
sailed together before — the former as mate and the latter as boatswain of 
a colored crew. The captain's clothes were divided among the crew, in 
the presence of J. C. D., but J. C. D. took no part of them. 8. said, 
on cross-examination, that J. C. D. seemed to be afraid of H. D.; that 
he (S.) was afraid of him too ; that H. D. followed them up all the time on 
shore, and when they were in bed, and said that if either J. C. D. or 8. 
peached he would swear them down. 8. said that J. C. D. was kind and hu- 
mane : seemed to be religious — would not allow swearing. He appeared to 
have opposed the burning of the ship's papers. His eabin was opposite the 
captain's, and within a few feet of it. 

ffdd, by Young, C. J., Johnston, E. J., Dodd and DesBarres, JJ,— Wil- 
Idns, J., dissenting,— that there was evidence proper to be left to the jury, (it 
was left to them with confessedly proper instructions) and the jury having 
passed upon it, as they had the constitutional right to do, the Court had not 
the power to set the verdict aside, and the conviction was, therefore, sustain- 
able in point of law. 

By Johnston, E. J.,— that the verdict of the jury was a mistaken one, but 
that the Court had not the power to set it aside. 

By Wilkins, J., — ^that as the evidence did not exclude every other hypothesis 
but that of guilt, there was no legal evidence to sustain the conviction, and 
that the Court had the power and the right to quash it. 

Murder. The three prisoners were indicted and tried for 
the murder of Colin G. Benson, when Dowsey and Douglas 
were found guilty, and Lambruert acquitted. 

The following question was reserved with regard to Doug- 
las, under Revised Statutes, ch. 171, see's. 99 & 100 :— " Ad- 
mitting the evidence to have been legally before the Court, 
and to be worthy of credit as the jury have considered it, is 
there any legal evidence in this case under which the convic- 
tion of the said John C. Douglas is sustainable in point of law." 

At the trial, before Young, C. J., at Halifax, in November, 
1865, it appeared that one Colin C. Benson, the captain of the 
brigantine Zero, had been murdered on board the vessel at sea. 
There was no evidence that Douglas had personally com- 
mitted the murder, and no direct or positive evidence that 
he had counselled or advised it. The evidence against 
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him was wholly circnmstantial, and may be briefly stated 
as follows. The murder was committed between 4 o'clock 
and 5 o'clock in the morning, the fatal blows being 
struck by Dowsey. At 4 o'clock that morning Douglas 
was inquiring for Dowsey, and went forward where Dowsey 
was sleeping. Douglas was mate, Dowsey cook, and Lam- 
bruert a seaman of the vessel. The captain, while lying in 
his berth in his cabin, between 4 o'clock and 5 o'clock, having 
left the deck about 4 o'clock, was repeatedly struck on the 
right side of the face by Dowsey with an iron belaying-pin. 
Dowsey then got on him and held him down. Lambruert 
(who had previously been on deck and had gone below at the 
request of Dowsey, who had sent a message to him to that 
effect by Stockwell, a boy, also one of the crew,) came on* 
deck wringing his hands and saying, ^' the cook has killed the 
captain." Douglas almost immediately after this came up from 
the forward cabin. . Stockwell then asked him what was the mat- 
ter, when he replied that he did not know. Douglas then went 
forward, lit his pipe, sat and then laid down on Dowsey's chest, 
smoked a few minutes, and then, with tears running down his 
face, told Stockwell to " go and help Harry." (It appeared 
that Dowsey was called Harry in the vessel.) Stockwell said 
that he replied, ** You may tell me to jump overboard, and I 
will do it, but I won't go there." Douglas then told Lambruert 
to go to the cabin and help the cook, but he also refused to 
go. Douglas then gave a similar order to Marlberry, another 
seaman belonging to the vessel, and a witness for the Crown. 
Marlberry also refused, and Douglas then repeated the order 
to Lambruert, who then went, Douglas and Marlberry remain- 
ing in the forecastle. Dowsey and Lambruert shortlj'' after- 
wards came on deck carrying the captain between them, lying 
on the blankets " with his face stove in, and all bloody," and his 
clothes on, and threw him overboard. The captain made a 
noise, like talking or groaning, just before being thrown over. 
There was no proof that Douglas observed that the captain 
was still alive when brought up. Stockwell, who was the 
principal witness for the . prosecution, stated that he heard 
loud groans from tho captain after he was thrown over, and 
that he was lifting his hands up. '* Stockwell also stated that 
after the captain was throwa overboaid, Douglas, Lambruert 
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nod he were crying, Dowsey half laughing and half crying, 
and that Douglas advised Dowsey to wash the blood off 
his hands and sleeves, and the bosom of his shirt, which 
was bloody. It also appeared that shortly after the cap- 
tain was thrown overboard, and about tv^enty minutes after 
Lambruert had said that Dowsey had killed the captain, 
Douglas told Lambruert aud Marlberry to throw overboard 
the captain's bed-clothes and mattress, which Dowsey was 
beaving on the main deck, all full of blood. Douglas 
picked up some pieces of old iron, and directed Lambruert 
and Marlberry to put the iron into the mattress to make 
it sink. Dowsey then brought up the captain's small trunk, 
which held the ship's papers, and handed some papers out of 
it to Douglas. According to Stockwell's evidence on his 
direct examination, Douglas, after looking at the papers, said : 
^'We cannot do what we intended to do." Marlberry did not 
testify to Douglas having s.aid this, and Stockwell, in his cross- 
examination, said : ''I do not think that he (Douglas) said 'as 
jou intended ' : he might have said so." Stockwell testified 
that he then asked Douglas what he intended to do, when ho 
said '< that he intended to go to the West Indies and sell the 
cargo of coal, and then he intended to go to Mexico and sell 
the vessel, but they could not do What they had intended." 
Douglas then gave Stockwell some private letters .to burn. 
He then said that the best they could do was to steer to 
the land and sink the vessel. The crew dividejl the cap- 
tain's clothes among them, but Douglas got no^e of them. 
The vessel's course was then, by Douglas' orders, changed, 
and directed to the nearest land, and when near the lapd, he 
directed a hole to be bored in her side near the water line. 
He also directed the name qf the vessel to be painted over. 
The whole crew then left the vessel and went on shore, landing 
on LaHave Island. They had all agreed before leaving to say 
that the captain had been thrown overboard by the jibing of 
the main boom, and that they had left the vessel beqause she 
was leaking and short-handed. Douglas yr^s the first that 
told the story. He told some fishermen whom they met at 
LaHave Island that they had left the vessel because she 
was leaky, and they had lost the captain ovef))oard. He 
reiterated the same story before two ^lagistr^tes at Petite 
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Biviere, and again at Lunenburg (after being arrested) before 
a magistrate and a Queen's counsel, when he was discharged. 
He denied to the fishermen any knowledge of the hole in the 
vessePs side, or of her name being painted over, — said some 
other person must have done it. He told Marlberry that 
they must not tell that the captain was killed, but that he was 
knocked overboard. From the cross-exaJnination of two of 
the Crown witnesses it appeared that subsequently, and be- 
fore his second arrest (which was at Halifax), he had confessed 
that the captain had been murdered by Dowsey, and that he 
was the first who made the confession. This confession was 
in writing (made before a stipendiary magistrate at Halifax), 
but it was not given in evidence, and was not allowed to 
be referred to at the argument. It appeared that Douglas 
and Dowsey had sailed together before, the former as mate 
and the latter as boatswain of a colored crew. The officers 
and crew of the Zero consisted of Capt. Benson, Douglas, the 
mate, Stockwell, the boy, who said he was in the place of the 
second mate, Lambruert and Marlberry (Germans), seamen, and 
Dowsey (negro), the cook. Stockwell, on cross-examination, 
said that Douglas seemed afraid of Dowsey almost all the time. 
He also stated that Dowsey followed up both Douglas and 
himself all the time on shore, and when they were in bed, and 
said that if either Douglas or he (Stockwell) peached he would 
swear them down, and that he (Stockwell) was afraid of him. 
Stockwell further said that the mate was kind and humane, 
seemed to be religious, and would not allow swearing, — that 
he had seen Douglas trembling in the presence of Dowaey 
after the murder, but not before, — and that he did not hear 
Dowsey threaten Douglas. Stockwell also stated that it was 
left to Douglas to decide what shbuld be done with the ship's 
papers — that Dowsey wanted to burn them, but that Douglas 
thought differently. Douglas's cabin, or stateroom, was nearly 
opposite the captain's, with a pantry and passage-way be- 
tween. He left the deck and went below about 4 o'clock on 
the mormng of the murder, leaving the captain (who went 
below about half an hour afterwards) and Stockwell on deck. 
Stockwell 8tate(^ that Douglas. and Dowsey were oflen. con- 
versing, and Marlberry testified that be saw them together 
the afternoon before the murder. 
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No witnessies were called, or evidence put in, by or for the 
defendants. 

The learned Chief Justice told the jury that if the j believed 
that Donglas knew what Dowsey was doing in the cabin, — that 
they two had actaally formed Uie design of running away with 
the ship, and that to accomplish this object the murder of the 
master was the first preliminary, — then the fact that Douglas 
did not see the crime committed amounted to nothing, and 
that the law would be a jaiockery if it did not hold Douglas, 
under su<3h circumstances, equally guilty with the man who 
struck the blow. His lordship also started to the jury that the 
evidence against Douglas was wholly circumstantial, and he 
read to them extracts from the language of Baron Alderson 
in Bex T. Hodges^ in which the learned Baron stated that to 
enable the jury (the case being supported entirely by cir- 
cumstantial evidence) to bring in a verdict of guilty, it was 
necessary not only that it should be a rational conviction, but 
that it should be the only rational conviction which the cir- 
cumstances would enable them to draw. His lordship also 
read an extract from the charge of Lord Meadowbank in 
Humphrty's ease, where bis lordship stated to the jury that 
their duty was to consider what was the reasonable inference 
from the whole circumstances, — whetiber it was possible to 
explain the circumstances upon grounds consistent with the 
innocence of the accused, or whether, on the contrary, they 
did not lead to a result directly the reverse. 

The jury, as already stated, found Dowsey and Douglas 
guOty, and acquitted Lambruert. 

The reserved case now (December Ifith) came up for argUr 
ment 



WJ^A. Johnston, for the defendant, Douglas. The defendant 
must be proved either to have committed the murder, or coun- 
selled it. Btarkie on IhideTice, Title, Gircumstflmtial Evidence.. 
If there be any. reasonable doubt as to the reality of the eoo- 
nection of the circumstances of evidence with the factum pro- 
iandHm, he should be acquitted. . WUb mi . OirevrnistciMial 
Evidence f 175, m. p. 153, 5th. rule. The fitcts must be absor 
lutely irreconcilable with defendant's innocence. Every other 
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faypotheBiB bnt tliat of gailt nrost be ezcladed. Ibid^ 171 m^ 
p. 149, 4tb rule ; 1 Oreerdeafon Evidence, 15. The guilt mnst^ 
be as clearly dedaoible as a mathematical propoBition. Proof 
that the defendant has previously borne a good character iff 
highly important in a doubtful case. WiUa on Oircumstaniial 
Evidence, 152, m. p. 131. The want ot design in the defendant 
is evidenced by bis want of actioD. He did nothing, and re- 
sisted the burning of the ship's papers. He first revealed the 
murder. He took none of the captain's dofhing. The cook's 
calling on Lambruert in place of summoning defendant is deci^ 
sive, as it shows clearly that the defendant could not have been 
his accomplice. The physical state of body and state of mind 
of the defendant, as proved, are inconsistent with his guilt, or 
his guilty pre-knowledge. The murder must be shown to b» 
a part of tiie original design. [Youna, G. J. The atteation 
of the jury was expressly called to that point in the charge.} 
''Any legal evidence " in the case stated means '' any sufficient 
evidence." 12 Law Times Bep. N. 8. 608 ; 11 do. 643 ; 10 do-. 
350, 581. Defendant might have entered into a conspiracy 
after the murder, though he had no part in the murder. When 
defendant told Lambruert to help the cook, it was to throw 
over the dead body. Defendant's scuttling the vessel shows 
that he never meant to run away with her. The cook threat- 
ened to swear the defendant down if he confessed, and he 
^dit. 



Attorney Oenerci^ contrii. The functions of the Court and 
•df the jury are perfectly distinct. The power of a Judge, un- 
der Bev. Stat. chap. 171, sec. 99, is confined to questions of 
(law. The question is, was there such a case as should have 
l^been left to the jury? Have the Court a right to inquire into 
the 'quantum or amount of evidence 7 All the decided cases 
turned on questions of law. 1 OreeniUqfon Ihidence^ sec. 49^^ 
Absolute mathematical certainty is not essential to justify a 
verdict^of guilty. Starkie on JEvidenee (Sharswood's edition)^ 
724. (Cites also, Ibid, pp. 741, 742, 761, 768). Presnmptionfl 
are for the jury. 6 O. d P. 147. The guilt of the defendant 
is established to a moral certainly. (Cites OhadoOe Winmn^m 
( case ; Starkie on Evidence (Sharswood's editionX 760.) There 
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18 a stroftg presumption against a party who destroys papers. 
Wills on Oircumstanlidl Evidence, 91. The defendant's false 
statements are facts of a strongly criminatory effect. Ibidf 
76-78. This defendant and the cook had been in the West 
Indies together before. 

BoUcUor Oeneral follows on the same side. Would any 
Judge in this case have directed the jury to acquit this de- 
fendant ? All the facts are consistent, and none inconsistent 
with guilt. The cases in 10, 11 <t 12 Law Times Reports^ 
cited on the other side, turned wholly on questions of* law. 
(Cites Biarkie an Evidence {Sharswood's edition), ch., Duty of 
the Jury.) 



W. A. Johnston, in reply.* 

Our. adv. tmtt. 



The Court being, divided in opinion, now (Jan'y 3, 1866) 
delivered their judgments seriatim. 

Young, G. J. Independently of the bearings of this particu- 
lar case, our attention has been called for the first time to the 
extent of our jurisdiction and authority under Rev. Statutes, 
chap. 171, see's. 99 & 100, founded on the English Act 11 <!kl2 
Vict., chap. 78. Previous to that Act, as appears from Archhcid 
and Boecoe, a practice had long existed where any objection was 
taken on the part of a defendant, or occurred to the Judge on 
a criminal trial, which the Judge deemed worthy of more 
mature consideration, to take the opinion of the^jury upon the 
facts proved, and to reserve the question for the consideration 
of all the Judges ; and if the Judges, or a majority of them, 
were of opinion that the objection either to the indictment or 
the evidence was well founded, the defendant was recommended 
to the Crown for a pardon. This was the system pursued till 
1848, and it will be instructive to ascertain the practice under 
it, as it is found .in the Reports. 

Leaches Crovm Law contains the cases that were reserved 
and determined by the twelve Judges of England between 

* An the ooQDsel referred at considerable lesflsth to the erideDoe, and oommented 
Ittie^tliereon.— Kbp. • 
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tbe years 1730 and 1815. They are almost exclusively on 
questions of law, and I find only some four or five which turn 
on the sufiSoiency of evidence. In Qirdwood's case, 1 Leach, 
143, the question was whether there was sufficient evidence 
of the prisoner's having sent a threatening letter, knowing its 
contents; and the Judges tMnking that the case had been 
properly left to tbe jury, tbe conviction \va8 held legal, and 
the prisoner received sentence of death. In WtUVa case, Ibid. 
866, which was for coining, the Judges were of opiniott that 
it was a que&tion of fact, whether the counterfeit moneys were 
of the likeness and similitude of the lawful current coin, and 
the jury having so found, they held that the want of an impres- 
sion was immaterial, and the prisoners were convicted. Henri- 
etta Badbourne^a case, Ibid. 457, is a remarkable one. She was 
indicted for petty treason and murder, combined in one count. 
The crime was committed at the dead of night, when no one 
was in the house but the prisoner, and her mistress, the de- 
ceased. There was no positive proof of the prisoner's guilt, 
but the circumstantial evidence was extremely strong, and 
the jury convicted her of the murder. Certain legal questions 
were then raised as to the indictment and the reception of 
testimony, but none whatever as to the eflfect of the evidence, 
and the prisoner was sentenced and executed. It is singular 
that this case is not mentioned in Wilh. In Beeve^a case, 
2 Leach, 81$, both the questions that were raised were held 
to be questions for the jury to determine ; and from this enu- 
meration it is obvious that, during the eighty-five years covered 
by these Reports, the only case that at all rfesembles the pre- 
sent is that of Radbourne, where the decision of the jury was 
accepted as final. 

There is here a break in the authorities to which we have 
access, atid I shall refer only to a few of the cases that are 
within our reach at the present moment. 

In the celebriated case of the Q^een v. Berva et oZ., 1 Denn. 
104, a question was reserved as to the jurisdiction of an English 
court to try an offence committed on board a Brazilian vessel, 
and having been elaborately argued, the conviction was set 
aside. So also in Oamer^a case, 1 Denn. 829, just before 
the passing of the Act in 1848, the conviction was set aside 
for the improper reception of testimony. In the Qiteen y. 
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Eilly 2 Moody's Crown Cases, 30, an objection was taken for an 
alleged misdirection by the Judge, bnt the charge was upheld. 
In Sankin^s case, Bussell & Byan, 43, and in Ayea^ case, in the 
same volume, p. 166, convictions for murder were reduced to the 
crime of manslaughter, as was done in our own court in Ken- 
nedy^a case, 2 Thomson, 203. Cases on the reception or effect 
of evidence seem to have been rare. They occur, among 
other instances, in 1 Denn. 99, 512, 5H; in Denn. dc Pearce, 
281 ; and in Btis. & By. 519. This last case, that of Rex v. 
BurroioSj occurred in 1823, where the defendant was convicted 
of a rape ; but the present law, which in England, as in this 
Province, has superseded such inquiries, having been not then 
enacted, the Judge doubted whether there was sufficient evi- 
dence of the offence having been committed. The prisoner 
had been interrupted and withdrawn, and the Judge left the 
question to the jury, whether the prisoner had completed the 
crime before he withdrew, and withdrew on that account. 
The jury found that he had, and convicted him, upon which 
the Judge reserved the case for the consideration of the 
Judges, and respited the sentence. In Michaelmas Term, 
1823, this question was considered by the Judges, who held, 
that the question whether the prisoner had so committed the 
crime, w^as a question for the jury, and was rightly submitted 
for their consideration. 

I look upon this case as throwing a strong light upon the 
practice previous to the Statute. The Judge who tried the 
cause entertained doubts whether the crime had been proved, 
but the Judges held that it was a question for the jury. The 
Judge having doubts, would, himself, upon the received rule, 
have acquitted the prisoner, but the jury convicted him, and 
the conviction was upheld. In the Queen v. Middleditch, 1 
Denn. 99, seven of the Judges thought the evidence of guilt 
insufficient, and five thought otherwise, the question being, 
whether there was enough to sustain the verdict on the indict- 
ment, which alleged a solicitation to commit a capital offence 
in the express terms of the 7 & 8 Oeo. 4, chap. 29. 

Looking to the general scope of these earlier cases, I can 
find no assertion of a right, nor any inclination on the part of 
the Judges to control or interfere with the verdict of a 
jury, where there was conflicting or circumstantial evidence^ 
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and the^ case had been legally tried and properly and fairly 
submitted to them. The Judges seem to me to have recog- 
nized the well known boundary line between questions of 
fact and questions of law, and to have interposed only where 
the law had not been satisfied or had been misunderstood. 

Inconveniences and evils, however, arose out of the Judges 
not sitting as a Court, and the want of an appeal from inferior 
Courts having criminal jurisdiction, and this state of things, 
as Archbold expresses it, being considered inexpedipnt and 
anomalous, a remedy was provided by the Act of 1848. " By 
recent legislation," says Stephens (4 Stephens* Gomm. 626), 
'' another method is now provided for protecting a prisoner, 
found guilty by verdict, from having judgment or execution 
awarded against him, where, in point of law, it ought not to 
be awarded." The preamble to the Act declares '^ that it is 
expedient to provide a better mode, than that now in use, of 
deciding any difficult question of law which may arise in 
criminal trials." And the subsequent Act, 16 Vic. ch. 30, sec. 
4; recognizes the Court so established as a Criminal Court of 
Appeal for the decision of questions of law, and, at the close 
of the section, provides for cases where " some question of 
law, of more than usual difficulty and importance, is likely to 
arise upon the trial." Our own Act adopts almost literally the 
language of the 11 & 12 Yict., and the same construction must 
obviously be applied to both. The Supreme Court, sitting in 
banc, is a Court of criminal appeal in every case tried before 
any one of its Judges, but the appeal is limited, as I have 
limited this case, to a question or questions of law, as contra- 
distinguished from any question or questions of fact. There is 
po question here of misdirection or mis-trial, of the improper 
reception or rejection of evidence, or affecting the constitution 
of the jury. Numerous objections of that kind were urged, 
and, having been fully argued on the criminal side of this Court 
before three of my learned brethren and myself, were over- 
ruled. Neither are we dealing with some new offence, cre- 
ated by statute, as in some of the cases, and where the suffi- 
' ciency, or the effect of evidence to bring the offence within 
the words of the statute, may be justly considered to be a 
question of law. We are dealing with a conviction for murder, 
resting on circumstantial evidence, and the jury having passed 
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upon it after patient and full inquiry, the question is, whether 
the conviction is sustainable in point of law 7 If it be held 
that we have a right to inquire into this question as a question 
of law, and further, that in our view, or that of a majority of 
this Court, the conviction is not sustainable, the verdict will 
be of no avail, and it will be our duty to make an entry on the 
record acquitting and discharging the prisoner. This being 
the practical result to which we are invited by this motion, it 
demands the most deliberate and serious inquiry. 

This inquiry is attended with the more diflSculty that we 
have not as full an access as could be wished to the practice 
and decisions of the English Court. Most of the cases we 
have are of recent date, beginning with the year 1861 ; and 
the case of the Queen v. Mdhr, which is referred to by Ste- 
phens as an authority on the point, is not to be found here, 
except in a brief note. Three of the modern cases were cited 
at the argument, but several others are to be found in the 
Law Times Beporta {New Series), all of which, of course, I 
have examined, but none of them seem to me to establish the 
right that is now contended for. In several of them the suflS- 
ciency of evidence is inquired into, but chiefly, as I think, if 
not altogether, with the view of determining whether some 
statutable offence had been committed. In 3 Law Times Bep. 
338, the prisoner was tried for abduction : the question was 
whether any offence had been committed within the Act 9 Geo. 
4, chap. 31, and the Court held that there was evidence which 
justified the conviction. In 4 Law Times Bep. 259, a com- 
mercial traveller was tried for embezzlement, and the question 
was whether there was any evidence of his being a servant, as 
charged in the indictment. Pollock, C. B., said " the evidence 
is ambiguous ; but is not the question one of fact for the jury," 
and the conviction was affirmed. In 4 Law Times Bep. 373, 
a question of coining, the Court was of opinion that there was 
enough of evidence to be left to the jury to enable them to say 
whether the mould was knowingly in possession of the pri- 
soner, and here also the conviction was affirmed. In 7 Law 
Times Bep. 365, the question whether a liquid given to a 
party which the jury had found to be a noxious thing, was a 
noxious thing in its nature, and therefore within the Stat. 24 
& 25 Vic, chap. 100, and the Court was of opinion it was 
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not, and quashed the conviction. The strongest case I find 
was a case of abduction under the same statute (9 Law Times 
Bep. 426). There a majority of the Judges were of opinion 
that the facts did not sustain the prosecution, and that in point 
of fact the crime was not proved. There was no difference 
among the Judges as to the law, but the evidence did not 
bring the offence within the terms of the Act. In 9 Law 
Times Bep. 454, the conviction was quashed, because the 
depositions had not been properly taken, and were, therefore, 
inadmissible. In the same volume, p. 490, where the defendants 
were prosecuted for the concealment of treasure trove, Wight- 
man, J., was not satisfied that. there was sufficient evidence to 
warrant a conviction against one of the prisoners ; but the 
other Judges thought there was evidence to go to the jury, 
and the conviction was upheld. So in 7 Law Times Bep. 756, 
Wilde, B., thought there was evidence very proper to be left 
to the jury. In the same volume, p. 801, Erie, C. J., held that 
there was no evidence which ought to have been left to the 
jury. An(J this, I must confess, appears to me from the scope 
of these cases to be the true test. If the Court find that a 
conviction has been had, where there has been no evidence 
that ought to have been submitted to the jury, that conviction 
ought not to be upheld. But where there has been evidence 
legally received, as in this case, and proper to be left to theno, 
can this Court interfere and set aside the conviction ? The 
cases that were cited at the argument, decided since the year 
1864, do not appear to me to go that length. I will run overr 
them shortly. In 10 Law Tim^ Bep. 351, a case for stealing 
and receiving sheep, Mellor and Martin, BB, say, there was 
surely some evidence for the jury, and Pollock, C. B., remarked 
that the Chairman could not have withdrawn the case from 
the jury, or given them a direction that there was no evidence 
of felonious receiving by the prisoner, and the conviction was 
_ affirmed. In the same book, page 429, which was a conviction 
for obtaining money by false pretences, the question was on 
the sufficiency of the indictment. Pollock, C, B., said it ought 
to have been left to the jury to say, whether the words made 
use of by the prisoner did roally mean that which would make 
it a criminal offence, and that the Judge ought not to take upon 
himself to say they meant that. And because the Recorder 
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had done bo the conviction was quashed. In both these cases 
it will be seen that the distinctive functions and power of the 
jury are recognized and insisted on. In 11 Law Times Bep. 
643, which was a conviction c^ the same kind; one of the ques- 
tions was, whether there was any evidence to go to the jury 
in support of the indictment, and it appears from the language 
of the Court that the words " any evidence " and " suflScient 
evidence" are employed as equivalent terms. The object 
was to find out whether they established a false pretence. 
Upon the facts, says Erie, C, J., I think there was evidence tp 
go to the jury that the prisoner was a fraudulent impostor, 
and the conviction was aflSrmed. The last of these cases, 
Begina v. Smithy 12 Law Times Rep. 608, decided 6th May 
last, is regarded by one at least of my learned brethren as the 
most important on the other side, but for my part I cannot so 
read it. It was a conviction of manslaughter against a master 
for neglecting to supply a servant 23 years of age with suffi- 
cient food and lodging. The prisoner's counsel objected that 
there was no evidence to go to the jury, and the whole evi- 
dence was reported by the Judge, with two questions, the 
second of which was as follows : '* Whether there was evidence 
to support the indictment which ought properly to have been 
left to the jury." Upon argument the conviction was quashed. 
Erie, C. J., saw no evidence that the servant was so under her 
mistress' control, or unable to withdraw, as to make her mis- 
tress criminally liable for the neglect. Channel, B., thought 
there was no evidence proper to be left to the jury. Black- 
bum, J., said, though there is some scintilla (that is, some 
feint trace or glimmer) of evidence, that ought not, especially 
in a criminal case, to be left to the jury. Mellor and Smith, 
JJ., agreed that the case could not have been withdrawn 
from the jury, but that there was very little evidence, if any, 
on the only ground on which the conviction could be sup- 
ported, and which I have already stated in the words of C. J. 
Erie. 

Now it is possible that a more ample investigation, than 
time and opportunity will at present allow, might modify my 
opinion, but these cases, with a full consideration of the whole 
matter, have in^ipressed me with a strong conviction that if 
there is anything to be left to the jury, any legal, or in other 
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words, any sufficient evidence, on which they have to pass, 
and if they have been properly instructed, and have found a 
verdict of guilty, neither the principles of the Constitution, 
nor the sound construction of the Act, will justify this Court 
' in annulling or defeating that verdict 

Were it otherwise, the want of an appeal against the errors 
of juries would no longer be complained of in England : in the 
words of a recent writer of large experience, '* pardons would 
be no longer the only redress of innocence against the wrongs 
done by ignorance," for the law would have already given the 
appeal which it is supposed to have withheld. And if such is 
the law we would do better in this Province to adopt the 
Canadian Act of 1857, enabling any person convicted of a 
crime to apply for a new trial upon any point of law, or ques- 
tion of fact, in as ample a manner as any person may apply 
there to the Superior Courts for a new trial in a civil action. 
I have some doubts, I must acknowledge, of the wisdom of 
this enactment, but would greatly prefer it to the supervision 
that is now claimed over the verdict of a criminal jury. 

It is urged, however, that there was no evidence of guilt in 
this case-r-that there was nothing, in fact, which the jury upon 
legal principles had a right to consider, — and that the defend- 
ant is entitled to an unconditional and immediate discharge* 
Succinctly reviewing this branch of the argument, I must 
guard myself, first of all, from the charge of misconstruction. 
It is not my province, at this stage of the case, any more than 
at the trial, to advocate or press the conviction of this man, 
and still less the consequences that may flow from it. Should 
his life be spared after the sentence which, as I think, the law 
demands, the responsibility will rest in the proper quarter, 
and not upon this Court. If, indeed, the evidence had 
amounted, as in Begina v. Smithy to nothing more than a 
acinttUa — a mere shadow, without form or substance — a mere 
suspicion, as in Bex v. Isaacs^ Wills on Circumstantial Evi- 
dence, 76 — sustained by no chain of circumstances, and op- 
posed to all the probabilities of the case, I would not have 
hesitated a moment to interfere and to have declared my dis- 
approval of the verdict. But unhappily for the defendant I 
am unable to take that view of it, and think it right, tempe- 
rately but firmly, to vindicate the action of the jury, and in a 
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few short sentences to review the leading features of the trans- 
action, and the legal principles which apply to the testimony. 

Much was said at the argument on the nature of circum- 
stantial evidence, and copious extracts were read to us from 
Starhie and WiUa. But I know not that they can be better put 
than in the two extracts which I impressed at the trial upon 
the jury, and shall here repeat. In Bex v. Hodges, Lewin's 
Crown Gases, 227, where an indictment for murder was sup- 
ported entirely by circumstantial evidence, and there was 
no £aict, which, taken alone, amounted to a presumption 
of guilt, but the result of which I have been unable to 
ascertain, Mr. Baron Alderson said, that, to enable the jury 
to bring in the verdict of guilty, it was necessary, not 
only that it should be a rational conviction, but that it should 
be the only rational conviction, which the circumstances 
virculd enable them to draw. So in Humphrey's case. Lord 
Meadowbank said to the jury: '^Your duty is to consider 
-what is the reasonable inference from the whole circumstim- 
ces; in short, whether it is possible to explain the circum- 
stances upon grounds consistent with the innocence of the ac- 
cused, or whether, on the contrary, they do not necessarily lead 
to a result directly the reverse." I will content myself with 
adding two passages from Bharswood'a Starhie on Evidence^ 
724, 768, and one from PhUUps on Evidence, 441 : " Evidence 
which satisfies the minds of the jury of the truth of the fact 
in dispute, to the entire exclusion of every reasonable doubt, 
constitutes full proof of the fact; absolute, mathematical or 
metaphysical certainty is not essential, and in the course of 
judicial investigations would be usually unattainable." Again : 
'^ It is universally admitted that circumstantial evidence is, in 
its own nature, sufficient to warrant conviction even in crimi- 
nal cases, and the test of sufficiency is the understanding and 
conscience of the jury." " In the history of the law several 
presumptions, wliich were at one time deemed conclusive by 
the Courts, have, by the opinions of later Judges, acting upon 
more enlarged principles, become conclusive only in the 
absence of proof to the contrary, or have been treated as 
wholly within the discretion of juries." 

In the light of these principles let us inquire into the lead- 
ing facts of this remarkable case as they were in proof. First 
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of ally there was no evidence that the defendant, DongiTeMlen 
committed the murder, or threw over the body. When I at Lnnen- 
there was no evidence, I mean no legal evidence, the declplaasible 
tions of the cook and of Bill being inadmissible. Next, thsted^aad 
was no evidence, that is, no direct and positive evidence tW boy, 
the defendant counselled or advised the cook to commit thutas 
murder. In the absence, then, of direct proof, his guilt could 
be inferred by the jury only from the circumstantial evidence 
surrounding the transaction before and after the murder. 
There were five persons on board besides the captain. There 
is no proof implicating the two Germans or the boy. The 
fatal blow was struck by the cook, the defendant, who was the 
mate of the vessel, being in his berth, at the distance of only 
a few feet. Up to this point, it is clear, there is no evidence 
to convict him. This horrible murder having been committed 
by the cook, without, as the assertors of the defendant's inno- 
cence must maintain, the complicity or knowledge of the 
defendant, or any concert with or promise of support from 
him, we next find the defendant in the forecastle, at five 
o^clock in the morning, a few minutes after the murder, light- 
ing and smoking his pipe, and telling Bill, who had been ia 
the cabin, and seen the colored cook upon the body of the 
captain, to go and assist Harry. I am not touching the con- 
tradictions, whatever they may be or may be thought to be, 
between the boy and Charles, but am only following the lead- 
ing circumstances, omitting the minutse. Bill does assist 
Harry, and the two bring up the captain, all bloody, and with 
his face stove in. They throw him over the rail. The boy- 
saw the wounds on his face. His hands were moving in the 
water ; he was lifting them up, and the boy heard loud groans. 
What was the defendant doing all this while ? He had tears 
running down his face, and was paralyzed either by terror or 
by a consciousness of guilt. But be became active. One 
would have thought that the fii^t evidence of his activity 
would have been to have callied on the Germans to assist him, 
and to have knocked down and ironed the rufiG^n who had just 
murdered his master, and whose hands were stained and bid 
sleeves soaked with blood. But no. The captain's bed- 
clothes are next brought upon deck^ and it is decided to 
throw them overboard, and obliterate every trace of the crime. 
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'^^juspicions, and a material circumstance, that about 
tons. lefore the murder, at four o'clock in the morn- 
j" ^defendant went forward to call the cook; and, 
John C.^.^^j,j^j.^ ^Y^Q defendant told Charley to throw the 
Lourt^^^g overboard, with some pieces of old iron which 
> defendant picked up himself and told the boy to bring. 
vJharley stuck the pieces of iron in the mattress, and fastened 
them 80 as it would sink. Bill and he threw it over. The de- 
fendant told them to put the iron in to msike it sink. This was 
about twenty minutes after Bill had told Charley the captain 
was killed. The charts and papers are then brought up and 
examined, and several of the captain's letters are burned. 
The hoy says, " the defendant looked at the papers and said, we 
cannot do what we intended to do. The vessel has too many 
papers, and, before they could get to the West Indies or to 
Mexico, she would be missed and they would be searching for 
her." The boy then asked the mate what he intended to do. 
Ha said " he intended to go to the West Indies and sell the 
cargo of coal, and then he intended to go to Mexico and sell 
the vessel, but they could not do what they had intended." On 
cross-examination the boy stated that the defendant said, '^ we 
cannot do as we intended to do." The boy added, " 1 don't 
think he said as you intended ; he might have said so." Char- 
ley says, " the defendant brought up some letters out of the 
cabin and read them on the quarter deck. Then the chart 
was brought up. I brought up the captain's instruments to 
see what place they could go to ; the defendant sent me down 
to the cook for the instruments ; the cook was taking the cap- 
tain's clothes out of his chest. The mate was looking at the 
chart aud told Bill to steer S. W, After this the cook brought 
up a little box of papers, which the. cook and mate looked at, 
and the mate said they were no good, and they could not go 
to the West Indies, and that the best thing they could do was 
to steer to the land and sink the ship. The mate said, don't 
be frightened ; if anything comes of it, I will take the whole 
of the blame." Then the captain's clothes were divided, the 
mate jeceiving no part of them — the vessel is run into the 
land— attempts are made, under the direction of the mate and 
cook, to scuttle her, which are providentially defeated,— the 
crewHnd atLaHave, — in pursuance of an agreement made 
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among all hands, the captain is represented to h^iive fallen 
oyerboardy — the mate goes before the anthorities teut Lunen- 
borg, and unites with the cook and boy in telling so/d plausible 
a tale that they are cleared. He is afterwards arrettsted, and 
makes confession, and the two Germans, the cook ii^d boy, 
being secored, the whole of the tragedy, or such part oJTit as 
we have been permitted to know, is revealed. 

This imperfect sketch omits many particulars, and is by no 
means to be taken as a substitute for the evidence, which 
must be carefully studied to obtain an accurate and complete 
view of it. I have assembled together these leading features 
to picture the transaction as it would naturally present itself 
to the minds of a jury. Some of the facts which bear hardest 
on the mate may be softened or explained away. It may be 
said that the design to run away with the vessel had not been 
formed before the murder ; that his numerous actions, so much 
at variance with his duty as a mate, were the result of abject 
terror, and that the same terror led to his apparent complicity 
and silence when he reached the shore. I am content, for my 
part, that he should have the benefit of all these suggestions ; 
for I am not arguing the case in order to demonstrate his 
guilt. I am only showing, as I think, conclusively, that 
there was evidence — I need not say how much or how 
little, that is not my province — ^but there was evidence of 
concert and complicity on the part of the mate, which was 
proper to be left to the jury, and which no Judge, as I think, 
that understood his duty, would have ventured to withdraw 
from them. I am of opinion that a jury drawn from the body 
of the people, and subject to challenge, is a better tribunal for 
the trial of criminal cases than any body of Judges could pos- 
sibly be. The latter is the continental, the former is the Bri- 
tish mode, and I give it a decided preference. Juries, in the 
language of C. B. Pollock, are inclined to take a broad, gene- 
ral and comprehensive view of the facts, and not relying on 
minute circumstances with respect to which there may be 
some source of error, their minds are generally conducted to 
sound conclusions, and all experience shows that in criminal 
cases they lean most commonly to the side of mercy. I am 
reluctant, therefore, to encroach on their proper ftmctions^ or 
to assume a responsibility which does not belong to a Judge. 
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That responsibility is entrusted to another power^ and not 

to UB. 

For these reasons I am of opinion that the conviction of 
John C. Donglas is sustainable in point of law, and that this 
Court should give judgment accordingly. 



Johnston, E. J. A barbarous murder — apparently unpro- 
voked, and with little object — has been perpetrated on the 
master of a vessel at sea, where it is particularly important 
that the authority of the law should be respected. The inte- 
rests of society demand that none who have partaken in the 
guilt should escape conviction and punishment, and especially 
upon refined technicalities ; for, to use the language of Mr. 
Starkie, ''to acquit upon light, trivial and fanciful supposi- 
tions and remote conjectures, is a virtual violation of the 
juror's oath, and an offence of great magnitude against the 
interests of society." {Starkie on Evidence (Sharswood's edi- 
tion), 761, m. p. 865.) 

The rules of evidence, however, which have been sanction- 
ed by the wisest and best Judges, and ratified by the experi- 
ence of ages, as the safest guides in the investigatiod' of 
criminal accusations in British courts of justice, are not sub- 
tle refinements, barren technicalities, or arbitrary enactments ; 
they are deductions drawn from a deep insight into human 
nature, and being founded on a close observation of the ordi- 
nary current of human action under the influence of the mo- 
tives, passions, interests and affections which sway men in the 
diversified incidents of life, their object is, and they are cal- 
culatedy to protect the innocent from unjust condemnation, 
and to prevent the escape of the guilty from merited punish- 
ment. 

It is no reason for slighting these wholesome rules that they 
sometimes fail to effect their destined objects. Their mainte- 
nance, in all their integrity, is essential to the common well- 
being and security ; and exceptional failures must be submit- 
ted to as incident to the imperfection that attaches to human 
institutions. To the Judges of this Court is committed the 
very important duty of preserving inviolate the established 
rules of evidence, unswayed— on the one hand, by emotions of 
s 
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compassion, seeking to relax them in favor of the guilty, and, 
on the other hand, indifferent to the demand, however nniver* 
sal and just, for the condemnation of an object of general 
execration and suspicion, in whose case conviction would not, 
under those rules, be warranted. 

In cases of circumstantial evidence^ such as that we are 
about to investigate, close examination and careful discrimina- 
tion are peculiarly demanded. 

To the validity of such testimony the circumstances from 
which the cpnclusion is drawn must be fully established. 
There should be a just relation between the circumstances 
and the conclusion, and the deduction from the circumstances 
proved must be conclusive and not indefinite. To use Mr. 
Starkie's language, ''such evidence is always insufficient 
when, assuming all to be proved which the evidence tends to 
prove, some other hypothesis may still be true : for it is the 
actual exclusion of every hypothesis which invests mere cir- 
cumstances with the force of proof. Whenever, therefore, 
the evidence leaves it indifferent which of the several hypo- 
theses is true^ or merely establishes some finite probability in 
favor of one hypothesis rather than another, such evidence 
cannot amount to proof, however great the probability may 
be." {StarJde on Evidence (Sharswood's edition), 757, nx. p. 859.) 

This rule, which is of fundamental importance, is obviously 
reasonable ; for if, in the absence of direct proof, the circum 
gtauces that are known are consistent with two suppositions- 
one of guilt, the other of innocence, — to condemn on such 
evidence would be merely matter of chance and uncertainty^ 
violating the maxim of Lord fiale, that it is always better to 
err in acquitting than in punishing, — a maxim which, by its 
justice and humanity, has so commended itself to universal 
acceptance, as to have grown into the proverb that it is better 
that many guilty should escape than that one innocent man 
should suffer. 

With these rules before me, 1 will examine the evidence as 
it bears on the following questions : 

1st — Was Douglas personally engaged in the act of murder? 

2nd — Or was he constructively present — that is, was he 
cognizant of the fact; and in near proximity, prepared to assist 
if required? 
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3rd^-Hacl there been a previous guilty concert between 
Dowsey and him for the murder of the captain ? 

(His lordship here elaborately reviewed the evidence, and 
•then proceeded as follows.) 

I see nothing in all this testimony that is not consistent 
with the supposition that the murder was committed by the 
cook, who looked not to the mate for support, although within 
call, but, on the contrary, studiously avoided awaking him ; 
that the mate was asleep, ignorant and innocent of the crime, 
and was only aroused to hear of the murder ; that, from what 
he saw and heard^ he believed the captain to be killed and the 
mischief beyond remedy ; that, nervous and affrighted, and 
perhaps suspecting concert between the Germans and the 
cook, and trembling lest the fate of the. captain might be his 
own, he yielded to his terror and the excitement of the njo- 
ment, and concurred in the removal of the body and the 
bloody bedding, and in the concealment of the murder ; that 
he never intended going to the West Indies, and was impa- 
tient to get away from the ship to escape the cook, and made 
such pretences as amused those on board and effected his 
object; that, on shore, he was influenced by the desire to 
escape suspicion and danger, and was pursued by the appre- 
hension of the cook turning upon him if he revealed the facts,. 
— an apprehension which the result showed to be not without 
reason. And, if any credit be due for tardy confession, the pri- 
soner is entitled to it, as there is no reason to believe that but 
for his revelation the crime would not have remained un- 
known. 

On the best consideration I can give the subject; the evir^ 
dence in this case appears to fulfil the conditions of an hypo- 
thesis of innocence, naturally and without either violence or 
straining, or contradiction as regards the component facts. On 
the other hand, the supposition of guilt is opposed to the cir- 
cumstances attending the murder, and is improbable from the 
absence of motive or object. 

I think, from the evidence, that the supposition of inno- 
cence is stronger than the supposition of guilt. But it is 
not necessary that it should be so, for it will be recollected 
that if the hypothesis of innocence be a reasonable deduc- 
tion from the facts, it is not necessary that it should exceed 
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in pro ability the hypothesis of guilt. It necessarily follows 
that, in my opinion, the jury, in finding Douglas guilty, 
did not arrive at the conclusion which a judicious application 
of the rules of evidence to the testimony in this case called 
for. I have taken the testimony as having been credited by 
the jury, except where it appears obvious that they rejected 
it. It is proper, I think, to notice the serious discrepancies 
and unaccountable want of corroboration between the two 
witnesses for the Crown. Some of these I have already men^ 
tioned ; I will barely refer to two others. 

(His lordship here referred to the fact that Marlberry made 
no mention, in his evidence, of the conversation alleged by 
Stockwell to have taken place between Douglas and Dowsey 
with regard to the blood on the hands, sleeves, <&c., of the 
latter, when, according to SfockwelPs evidence, Douglas said 
to Dowsey, " You had better wash the blood off." The learned 
Judge also remarked on the fact that Marlberry testified that 
the vessel's name was painted out by Douglas' order, while 
Stockwell stated that ft was done by Dowsey 's order, and that 
"the mate (Douglas) said nothing — he hadn't much to say." 
His lordship also referred to some statements made by Doug* 
las and Lambruert, which were given in evidence against 
them respectively, but which he thought, notwithstanding the 
caution of the Chief Justice, probably affected the minds of 
the jury against Douglas, perhaps without their own con- 
sciousness of the fact The learned Judge then concluded as 
follows.) 

It remains to consider the very important enquiry which 
involves the construction of the Statute under which the 
question of the Chief Justice has been reserved, and the 
extent of this Court's authority in answering that question. 
The decision of facts is the province of the jury, and strictly 
it is their only province.; but as it is their duty to apply the 
law as given by the Court to the facts as they find them from 
the evidence, in this sense they may be said to pass upon 
mixed questions of fact and law. In civil suits the errors of 
juries, acting within the scope of their authority, may be cor- 
rected on revision by the Courts, and when it is proper, jus- 
tice may be done by setting aside their verdicts and granting 
new triak. In criminal ca^es the pratice has been different, 
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and the remedy has been limited, and the mode of reaching it 
oircuitous. Limited generally to cases where there had been 
a failure of evidence to support the verdict, or some purely 
legal question had arisen, and where redress was deemed 
needed, it was obtained through the Executive on the repre- 
sentation of the Judge, and commonly, after argument, before 
Judges who sat to advise. By the English Act of Parliament, 
from which our Act is copied, a Court of Criminal Appeal is 
constituted, the Judges in which sit with authority to deter- 
mine. This Act gave a judicial sanction to their deliberations 
and a judicial authority to their decisions, not before enjoyed* 
We are called upon to say to what extent the jurisdiction of 
this tribunal has been carried by English decisions, and whe- 
ther the case before us belongs to a class excluded from that 
jurisdiction or not : in other words, whether the jurisdiction 
is confined to questions purely legal, or extends to cases em- 
bracing considerations of fact properly within the cognizance 
of the jury, but in which it is supposed they have come to an 
erroneous decision. 

It seems a strange anomaly that a suitor, whose pecuniary 
interest is involved to an inconsiderable amount in a civil 
suit, may have the verdict of a jury reversed, and that no 
such privilege should exist when the issue is life or death — 
the most transcendently solemn that man can be called to deal 
with. Knowing, as I do know, the diiEcnlty that Judges^ 
counsel, and juries must labor under in protracted and intri- 
cate casies — in the hurry of trials to grasp the whole outline 
of a case — to combine and to separate, to group and to con- 
trast the evidence — to give to each part its appropriate value, 
and no more, and to bring the whole within the operation of 
sound principles : knowing, too, that when prejudices have 
been strongly excited in a community, a jury may, uncon- 
sciously to themselves, forgot the golden rule that forbids 
condemnation when a reasonable probability of innocence ex- 
ists, I entertain a strong opinion in flwor of the existence of 
a jurisdiction (under appropriate limitations and guards) in 
the Supreme Courts to review hasty or rash conclusions at 
which juries may have arrived. This sentiment is gaining 
ground in England, and, in that country where caution and 
deliberation hold the rein upon innovation, is now passing 
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through the preparatory stages of discussion ere it be finally 
tried by the crucible of public opinion as concentred in Par- 
liament, andi I doubt not that it will not be long before we 
shall have^ the opinions of wise and experienced men, and 
probably parliamentary enactments to guide us. 

Our present business is with the law as it is, and its appli- 
cation to the case under consideration. The jury unques- 
tionably had evidence which it was their province to consider 
after being instructed by the Court as to the law ; it was their 
duty to determine what the result of the evidence was : by 
their verdict they say that the evidence has led them to the 
conclusion of the prisoner's guilt. They do not say that they 
also are of opinion that the evidence naturally warranted a 
supposition of innocence, but they have preferred the suppo- 
sition of guilt Had they said this they would have infringed 
the rules of evidence. But they simply say they find the 
prisoner guilty, and, assuming them to have been instructed 
in the law, the meaning of their verdict is that the evidenci3- 
has led them to the conviction of guilt, and has excluded 
every reasonable supposition of innocence from their belief. 

I think that in this they have very seriously erred, but it 
being a question of fact which the Constitution placed in their 
hands, I fear this Court has not the power under the Act to 
interpose to rectify their mistake, if mistake, as I think, they 
have made. I think this power ought to rest somewhere, and 
that, for obvious reasons, if the verdict of a jury is to be 
controlled, it had better be revised, and, if necessary, re- 
versed, by a Court of Justice, after public argument, than by 
an Executive Government. 

Believing that the evidence naturally led to a different 
and more favorable judgment than the jury arrived at, I 
should have been most happy to have found myself justified 
in the opinion that the Court has the power, under the Sta- 
tute, to stay the effect of the verdict. I cannot come to the 
conviction that the decisions and practice in England warrant 
the Court in exercising such a power in this case. 

I am bound to administer the law, however hardly, even 
fatally, I may think it operates in any individual case ; and 
although I believe the conclusion at which the jury arrived, 
in finding John C. Douglas guilty of the murder of Colin C. 
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Benson, was a mistaken judgment, I am painfully compelled 
to sa; that I think the law has not authorized this Court to 
interfere to stay the sentence that follows the verdict. The 
responsibility of the verdict^ and the responsibility of dealing 
with the sentence, must rest where the law has placed these 
responsibilities, — it is not with this Court. 



DoDD, J. I have ^iven to this case the best consideration 
in my power, and have come to the conclusion that there 
was sufficient evidence to send the case to the jury, as 
respects the prisoner Douglas. The facts of the case were for 
the jury, and if there was any legal evidence upon which they 
could assume the guilt of the prisoner, it was within their 
province to do so ; and I have no disposition, if I had the 
power, which 1 think 1 have not, to interfere with their pre- 
rogative. If there is any legal evidence against a party 
charged with a criminal offence, the case cannot be with- 
drawn from the jury. The Judge, in my opinion, is to decide 
upon the sufficiency of the evidence to send the case to the 
jury, but the jury are to decide upon the sufficiency of the 
evidence to justify a conviction ; and, even where they con- 
vict against the views of the Judge who tried the cause, this 
Court can give no redress in such a case, but the resort must 
be to the Crown. 

With respect to the trial by jury. Lord Hardwicke has ob- 
served that all reflecting men will agree in the observation 
that ^' it is of the greatest importance to the laws of England, 
and to the subject, that the powers of the Judge and jury be 
kept distinct." The general principle that the Judge must 
determine the law, and the jury the fact, is not, and cannot be 
disputed. 1 Taylor on Evidence^ 30. The same author says, 
although it is the exclusive province of the jury to fix the 
due weight which ought to be given to presumptions of fact, 
juries are usually aided in their labors by the advice and 
instruction of the Judge, more or less strongly urged at his 
discretion. Ibid, p. 186. And Lord Mansfield, in Rex v. 2%e 
Dean of St. Jsaph, 21 How. St. Trials, 1039, 1040, said, it is 
the duty of the Judge, in all cases of general justice, to tell 
the jury how to do right, though they have it in their power 
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to do wrong, which is a matter entirely between God and 
their own consciences. With snch authorities as these, it 
would be vain to say that the jury have not the exclusive 
power to decide upon all questions of fact, and, unless that 
power has been taken from them by legislative enactment, 
they possess it in as high a degree as they ever did. 

At the argument of this cause, the learned counsel for the 
prisoner contended that, under the Act (Rev. Statutes, chap. 
171) which enabled the Chief Justice to reserve the case for 
the opinion of the Court, we had authority to go beyond the 
question submitted to us, and decide upon the sufficiency of 
the evidence to convict the prisoner, and several cases were 
referred to to support his position, which I will hereafter 
examine. The language of chap. 171 is confined to questions 
of law that arose at the trial. (His lordship here read sec- 
tions 99, 100, & 101 of this chapter.) In the case under con- 
sideration, the Chief Justice has followed the directions of the 
Statute, and has submitted the question I have already refer- 
red to. If there is not any legal evidence under which the 
conviction of the prisoner is sustainable in point of law, then 
it is our duty to say so. But how far our duty calls upon us 
to scrutinize the evidence and decide upon its weight for or 
against the. prisoner, (as it has heretofore been the exclusive 
duty of the jury,) is an important question, and, if answered 
in the affirmative, will largely increase the duties and respon- 
sibilities of the Court, while it will, at the same time, diminish 
those of the jury, and change the whole character of the 
criminal jurisprudence of the country. 

Mr. Johnston, for the prisoner, said that unless his guilt was 
mathematically established by the evidence, the jury were 
bound to acquit him. But let us see what Chief Justice Ab- 
bott says on that subject. He says that in drawing inferences 
or conclusions, regard must always be had to the nature of the 
particular case, and the facility that appears to be afforded 
either of explanation or contradiction ; but, in m^ttters that 
concern the conduct of men, the cbrtainty of mathematical 
evidence cannot be required or expected ; and it is one of the 
peculiar advantages of our jurisprudence that the conclusion 
is to be drawn by the unanimous judgment and conscience of 
twelve men conversant with the affairs and business of life, 
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and who know that when a reasonable doubt is entertained, it 
is their dutj to acquit, i B. & Aid. 161 ; Wills on Circum- 
stantial Evidence^ 160. 

I will now refer to some of the leading cases cited in favor 
of the prisoner, founded upon the Imperial Statute, 11 & 12 
Vict., from which the Act of our Province is taken. They 
are all Grown cases reserved under the Statute. 

(His lordship here referred to Begina v. Langmead, 10 Law 
Times Bep. 350, (being one of the cases cited by the learned 
Chief Justice,) and observed that the case was very far from 
Buetaining the argument of Mr. Johnston, that the Court is to 
decide upon the sufficiency of the evidence to convict. His 
lordship remarked that the fair and reasonable conclusion 
from the case was, that the Court will interfere where there 
is no evidence, but not where there is evidence to justify the 
Judge in sending it to the jury. The learned Judge then 
proceeded as follows.) 

The next case referred to by Mr. Johnston was Beg. v. VoUins, 
10 Law Times Rep. 581. In this case it was held that, in order 
to convict of an attempt to commit larceny, it must appear 
tbat there was property in the place, where the attempt was 
made, that could be stolen. Therefore, where a person puts 
bis hand into the pocket of another, with an attempt to steal, 
he cannot be convicted of the attempt, unless it appears that 
there was property in the pocket which might be stolen. In 
that case the conviction was quashed because the question of 
property in the pocket had not been submitted to the jury. 
But if it had been submitted, Cockburn, C. J., said they were 
very far from saying there was not evidence on which the 
jnry might have said there was, and in that case the convic- 
tion would have been affirmed. The only evidence in the 
case was that one of the prisoners had put his hand into the 
gown pocket of a lady, and upon the cross-examination of the 
witness who proved the case for the prosecution (the lady 
herself not being a witness,) said, he had asked her if she had 
lost anything, and she said no ; and yet, upon this extremely 
slight evidence, if the question of property in the pocket had 
been submitted to the jury, the conviction would have been 
confirmed. This case was reserved upon the objections which 
were taken at the trial. The defence was, that, to put a hand 
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into an empty pocket waa not an attempt to commit a felony, 
and that, as it was not proved affirmatively that there was any 
property in the pocket at the time, it must be taken that thero 
was not ; and, as larceny was the stealing of some chattel, if 
there was not any chattel to be stolen, putting the hand in the 
pocket could not be considered as a step towards the comple- 
tion of the offence. The law, as the counsel for the prisoner 
in the case contended for, was upheld by the Court, but when 
the question, that it was not proved affirmatively that there 
was property in the pocket, was considered as a fact for the 
jury, and not having been submitted to them, slight as the 
evidence was upon the subject, the defence prevailed. This 
case, instead of supporting the position of Mr. Johnston, is, 
in my opinion, directly against him, and shows that, where 
there is any evidence for the jury, they have the right to pass 
upon it, and that the Court of Appeal will not interfere with 
that right. 

There were two other cases cited at the argument, Regina 
V. CHUsj 11 Law Times Rep. 643, and JSegina v. Smithy 12 Law 
Times Rep. 608, but as they have been fully referred to by 
the Chief Justice .in his judgment in the cause, I will make 
but a slight reference to them, particularly as I do not think 
they avail Mr. Johnston in his argument for the prisoner. 

(His lordship here referred briefly to these two cases, and 
then continued as follows.) 

In the case before this Court, if I could bring my mind to 
the conviction that there was but a mere scintilla of evidence 
to justify the conviction of the prisoner, I would cheerfully 
assent to its being quashed. Where there is not any evi- 
dence, — or a mere scintilla of evidence, which amounts nearly 
to the same thing as there not being any evidence in a crimi- 
nal case, — I would then say it came within the scope and 
meaning of the Act which authorizes questions of law to be 
reserved, and decide in that case there was not any legal 
evidence to convict ; but that is a very different case from the 
one we itre now called upon to decide, where, in my opinion, 
there is a large mass of criminating evidence, and which was 
exclusively for the jury to pass upon. 

Tlie evidence having been returned to this Court, with the 
case reserved for our opinion, it is unnecessary for mo to 
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enter upon a minute investigation of the facts established at 
the trial. It is sufficient for my purpose to say, that, after 
much care and deep anxiety in examining the evidence, I 
have come to the conclusion that it estabh'shed such a case 
against the prisoner as prevented the Chief Justice from 
withdrawing it from the jury, and that it was of that charac- 
ter, under the direction they received from his lordship, which 
made it peculiarly their province to decide upon. 

Among the objections urged for the prisoner was that the 
witnesses for the Crown varied in many of their statements 
respecting what occurred on board the vessel upon the morn- 
ing of the murder, and I admit they differed in the narrative 
tbey gave of some of the events of that unfortunate morning ; 
still their statements did not amount to a contradiction except 
in one or two instances, but simply a want of uniformity in 
them ; and in the main and important features of the case they 
substantially agreed. We must not forget that one of the wit- 
nesses was a foreigner, and from the manner he gave his evi- 
dence spoke the English language imperfectly, and also taking 
into consideration the excitement produced upon him when 
informed of the death of his captain, using his own words, he 
says, "I was frightened and shook; I could not get out of the 
berth." Under these circumstances, it is not very astonish- 
ing if he forgot many things that were said and done upon 
the occasion ; but after all the credit of the witnesses was 
with the jury, and their attention was drawn to that fact, and 
they were told by the Chief Justice that their evidence 
should be received with caution. And the jury had the 
power of rejecting the evidence altogether and acquitting the 
prisoner, but this they did not do, but exercised their legiti- 
Haale functions, and gave weight and efficacy to their testi- 
mony. Wills on Circumstantial Evidence, page 222, in speak- 
ing of variations in the relations by different persons of the 
same transaction or event, in respect of unimportant circum- 
stances, says : " They are not necessarily to be regarded as 
indicative of fraud or falsehood, provided there be substan- 
tial agreement in other respects. True strength of mind 
'consists in not allowing the judgioaent, when founded upon 
convincing evidence, to be disturbed because there are imma- 
terial discrepancies which cannot be reconciled. When the 
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vast inherent differences in individaals, with respect to natu- 
ral faculties and acquired habits of accurate observation, 
fistithful recollection and precise narration, and the important 
influence of intellectual and moral culture, are duly consi- 
dered, it will not be thought surprising that entire agreement 
is seldom found amongst a number of witnesses as to all the 
collateral incidents of the same principal event." And Lord 
Ellenborough, in Bex v. Lord (Jochrane^ Gurney's Bep. 456, 
said that the general accordance of all material circumstances 
rather confirmed, by minute diversity, than weakened the 
general credit of the whole, and gave it the advantage which 
belongs to an artless and unartificial tale. 

It will be seen, by the writers I have referred to, that varia- 
tions in the relations, by different persons, of the same trans- 
action or event, are not always to be regarded as indications 
of fraud or falsehood, provided there be substantial agree- 
ment in other respects, and the jury have so considered the 
discrepancies in the case against the prisoner, otherwise they 
would not have convicted him. 

Besides the variations I have referred to, WiUs, page 224, 
says : — '' Still less are mere omissions to be considered as 
necessarily casting discredit upon testimony which stands in 
other respects unimpeached. Omissions are generally capa- 
ble of explanation by the consideration that the mind may be 
so deeply impressed with, and the attention so rivetted to, a 
particular fact, as to withdraw attention from concomitant cir- 
cumstances, or prevent it from taking note of what is pas- 
sing." Now, if anything was likely to take the mind from 
minor events, and deeply impress it with a particular fact, it 
would be so in the present case. The murder of the captain of 
the vessel, under the circumstances detailed by the witnesses, 
would naturally leave the mind incapable of receiving any other 
impression than that fixed upon it by the horror of the event. 

It has been urged upon us that there was no evidence for 
the jury. But were they not to decide upon the acts of tho 
prisoner throughout the bloody tragedy of the Sunday morn- 
ing when the deceased was murdered in his cabin, within a 
few feet of where, it is said, the prisoner was in his berth, and 
might have been conversant with what was then going on, his 
state-room being partially open at the time. 
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(His lordship here referred at considerable length to the 
evidence, and then concluded as follows.) 

I have referred to such parts of the evidence as appear 
most strongly against the prisoner to show that it was a case 
for the jury, and that the Chief Justice would mit have been 
justified in withdrawing it from them. Boscoe^ in his Digest 
on Criminal Evidence, says (p. 18): "In almost every crimi- 
nal case, a portion of the evidence laid before the jury con- 
sists of the conduct of the party, either before or after 
being charged with the offence, presented not as part of the 
res geske of the criminal act itself, but as indicative of a 
guilty mind. * * In weighing the effect of such evidence, 
nothing more than ordinary caution is required. The best 
rule is for the jury to apply honestly their experience, and to 
draw such inferences as experience indicates in matters of 
the gravest importance. This will, in general, be fouud a 
safer guide than a consideration of some of the extreme cases 
which are related in many of the books on evidence. These 
must be considered as somewhat exceptional, and it may be 
fairly said that this is a very useful kind of evidence, and one 
ivhich no Judge need seek to withdraw from the consideration 
of a jury.'' 

Whatever discrepancies there were in the evidence in this 
case, and I cannot avoid saying they were numerous, may 
have been reconciled by the jury, but the contradictions be- 
tween the evidence of the boy (Stockwell) and Marlberry was 
a question of deep importance, and if it left on the minds of 
the jury a doubt of the truthfulness of the statements given 
by either of the witnesses, they should have hesitated long 
before they convicted the prisoner. 

There is abundant authority to show what the duty of the 
jury is in criminal cases. Mr. B. Park, in TaweU^s case, in 
addressing the jury, said : ^' The point for you to consider is, 
whether, attendnig to the evidence, you can reconcile the cir- 
cumstances adduced in evidence with any other supposition 
than that the prisoner has been guilty of the offence ? If you 
cannot, it is your bounden duty to find him guilty ; if you 
can, then you will give him the benefit of such a supposition. 
All that can be required is not absolute, positive proof, — ^but 
such proof as convinces you th&t the crime has been made 
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out. If tliere is anj reasonable doubt of the guilt of the ac- 
cused; he is entitled, as of right, to be acquitted." This rule 
is so universal in its application that I do not believe it is 
ever omitted by a Judge in his charge to the jury. fPiSfo 
(WiUs on OircumstarUial , Evidence, 154,) says, "The doubt, 
however, must not be a trivial one, such as speculative inge- 
nuity may raise, but a conscientious one, which may operate 
upon the mind of a rational man, acquainted with the alTairs 
of life." These rules cannot be disputed. They are intended 
for the guidance of the Judge in his directions to the jury, 
and it would be wise in all cases if the jury were to adopt 
and act upon them. In the present case they have not been 
omitted by the Chief Justice in his charge, and it is not for 
me to say that the jury did not allow them to have the proper 
weight and influence before finding the prisoner guilty. My 
authority, as I believe it to be, is not to question the right of 
the jury to decide the guilt of the accused when there is suflS- 
cient evidence to give the case to them ; and, as I think, there 
was legal evidence in this case involving the guilt of the 
prisoner, it was exclusively for them to pass upon it, and the 
verdict, in my opinion, cannot now be changed by this Court. 
In the language of Lord Mansfield, already referred to, " it is 
the duty of the Judge to tell the jury how to do right," (and 
it cannot be denied but that, in this case, he did so,) " though 
they have it in their power to do wrong, which is a matter en- 
tirely between God and their own consciences, but there it 
must rest." The Crown alone, and not this Court, can give any 
redress in such a case. But I wish it to bedistinctly under- 
stood, that, in this case, I give no opinion upon the question 
of the jury having done right or wrong, because I think, 
under the law, I am not called upon to do so. 



DesBaeres, J. There is no direct evidence to show that 
the prisoner was actually present at, or that he took any 
active part with the cook (Dowsey) in the murder of Captain 
Benson, and, therefore, it remains for us to inquire whether the 
circumstantial evidence produced on the part of the Crown, 
upon which the conviction entirely rests, is such as to warrant 
the jury in drawing the inference that there was a concerted 
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design between the prisoner and Dowsey to perpetrate the 
mnrder, and that, although he -may not have been actually 
present, he was, in construction of law, present, aiding and 
abetting at, or ready to take part and assist in, the perpetra- 
tion of the act, if that assistance had been required. His 
lordship the Chief Justice instructed the jury, that, if they 
believed the mate knew what the cook was doing in the cabin 
— that they two had actually formed the design of running 
away with the ship, and that, to accomplish this object, the 
iBurder of the master was the first preliminary, — then, the fact 
that the mate did not see the crime committed amounted to 
nothing ; and that, if they believed there was a common de- 
sign, having the murder as part of it, that was enough to 
inculpate the prisoner. The jury, acting upon these instruc- 
tions, and believing, as we must presume they did from the 
fagts before them, that there was a common criminal design 
to take the life of the master in order to obtain possession of 
the ship, pronounced the prisoner guilty of the crime charged 
against him, and the question to be considered is, whether 
there is any evidence upon which they could arrive at such a 
conclusion. 

In 1 FhiUips on EvidencCf 166 (7th ed.), it is said : " When 
direct evidence of facts cannot be supplied, as must continu- 
ally happen in some of the worst species of crimes, reason- 
able minds will necessarily form their judgment on circum- 
stances, and act on the probabilities of a case. The whole 
system of human action proceeds on probability; 'and as 
mathematical or absolute certainty is seldom to be attained in 
human affairs, reason and public utility require that Judges 
and all mankind, in forming their opinion of the truth of facts, 
should be regulated by the superior number of probabilities 
on the one side or the other.' " 

The substance of the leading facts of this case, upon which 
I shall make no comment, may thus be stated. 

(His lordship here referred briefly to the evidence aflFecting 
Douglas, and then proceeded as follows.) 

From all these circumstances put together, I think the jury 
might, if they believed them to be true, draw the inference 
of complicity between the prisoner and the cook. 

It was argued by the learned counsel for the prisoner, that 



Digitized by 



Google 



128 THE QUEEN v. DOWSEY, DOUGLAS, sr al. 

>vhat the mate said, and what he did, were under the influence 
of fear, and that his conduct, strange as it may appear, was 
therefore not inconsistent with the hypothesis of his inno- 
cence. It is possible that he may have acted under that influ- 
ence ; but the answer is, that this was a matter for the con- 
sideration of the jury, and not for the Court. 

Assuming that there was evidence proper to be left to the 
jury, — and I confess I do not see how the circumstances to 
which I have referred could have been withdrawn from their 
consideration, — ^I do not see any ground upon which the Court 
can interfere with the verdict. My own impression is, that 
this is not a case in which the Court can step in and nullify 
the act of the jury, nor do I see how such a power can here 
be exercised without taking from the jury the constitutional 
right which they possess of passing upon the facts. I admit 
that, in a case entirely unsupported by evidence, such' a 
power does exist, and that it ought to be exercised ; but 
where there is evidence, though it may not be of a conclusive 
character, and a conviction follows, then it appears to me that 
this is not the tribunal to appeal to. There is another to 
which an appeal may more properly be made, possessing a 
power which is not possessed here, and where, I feel assured, 
all the evidence and circumstances of this case will be tho- 
roughly weighed and considered. I do not, therefore, feel 
myself called upon to say whether I approve or disapprove of 
the verdict rendered by the. jury. It is enough for me to say 
that I think there was sufficient evidence for their considera- 
tion, and that, although they might, if they had thought fit, 
have drawn from it a different inference, they were at liberty 
to draw that which they did. They were the sole judges of 
the evidence, and knowing that it was their imperative duty 
to acquit the prisoner, if they had any reasonable doubt as to 
his guilt, they have, in the exercise of their own judgment, 
and, in accordance with their own convictions, felt themselves 
constrained to pronounce him guilty. With them, then, the 
responsibility attaching to the verdict must rest. 

In 1 Oreerdeaf on Evidence, sec. 49, it is said : " In trials by 
jury, it is the province of the presiding Judge to determine 
all questions as to the admissibility of evidence for the jury, 
as well as to instruct them in the rules of law by which it is 
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to be weighed. Whether there be any evidence or not, is a 
t]tiestion tor the Judge ; whether it is sufficient or not, is a 
question for the jury.'' The principle here enunciated is 
that by which we are and must be governed, so long as the 
functions of the Court and of the jury remain as they are. 

The cases to which our attention was directed at the argu- 
ment by the learned counsel for the prisoner do not, a? I 
read them, establish the position that the Court have the 
right to control the verdict of the jury upon the ground of 
the existence of doubts as to the guilt of the accused. They 
appear to be cases brought up before the Court of Criminal 
Appeal, on questions arising as to the admissibility and le- 
gality of evidence submitted. The first case that was cited 
was that of Begina y. Smith, 12 Law Times Rep., 608. (His 
lordship here referred at some length to this case, and said 
that he thought it showed two things: first, that it was for 
the Court to decide the question of law in the case ; and 
secondl}^ that in a case where there is an entire absence of 
evidence to support the indictment, or only a scintilla of evi- 
dence, it ought not be left to the jury. His lordship then 
referred to Begina v. Oilea, 11 Law Times Rep., 643, Begina 
V. Langmeady 10 do., 351, and Begina v. Collins, Ibid, 681, 
and remarked that there was nothing in them or the preced- 
ing case to satisfy his mind that this Court has the power, 
under the law as it exists, to set aside the verdict which 
the jury had rendered against Douglas. The learned Judge 
then concluded as follows :) 

Being of opinion that there was sufficient legal evidence in 
this case to warrant the jury in drawing the inference and 
arriving at the conclusion that the prisoner was a participator 
in the crime for which he stands convicted, I concur with 
his lordship the Chief Justice, and my learned brethren 
Johnston and Dodd, that the verdict of the jury cannot be 
set aside. 



WiLKiNS, J. The learned Solicitor General contended that 

upon a question of law submitted such as that before us, 

unless ihe evidence were so entirely insufficient as that it 

would be the clear duty of the presiding Judge at the trial. 

9 
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to keep the case from the jury, the Court of Appeal would 
have no jurirtdiction; but Begiiiav. Smth, 12 Law Times Kep.r 
608, negatives such a view of the effect of the Statute. In that 
case the question submitted was whether there was evidence 
to support the indictment, which ought properl}' to have been 
left by the Judge t^ the jury? Mellor, J., said, ** I think tliere 
was some evidence to support the diiection of the learned 
Judge, but, on full consideration, I think that it was not suflS- 
cient to be left to the jury." He adds, however, these imn)e' 
diately following words : •* Having regard to the circumstances 
of the case and its importance, I think the learned Judge 
was right in not stopping it." Smith, J., the learned Judge 
who tried the cause, said : — "I reserved the case for this Court 
because I felt great doubt whether the evidence was sufficient 
to sustain the conviction. I thought there was very little on 
the only ground on which the conviction can be supported. I 
thought then, and think now, that I could not have with- 
drawn the case from the jury." The conviction was quaslied 
because the evidence did not support it, although it wa» 
conceded by the Court of A[)peal that the Judge had exercised 
a sound discretion in 7ix>t stopping the case. It was for man- 
slaughter, in neglecting to provide proper food and lodging 
for a servant. It is important and very suggestive as regards 
that before us in this respect: In it, it became an important 
question *' whether the deceased was so helpless in mind and 
body as to be unable to take care of herself, and to withdraw 
herself from the prisoners dominion," On that vital point of 
the case there was professedly some evidence, but the Court 
quashed the conviction because there was not sufficient evidence. 
Ill Regina V, Guiles, 11 Law Times Rep., 643, the learned 
Judge who tried it reserved for the Court of Appeal a ques- 
tion of law, in terms as follows : — " I request the opinion of 
the Court whether there was any evidence to go to the juiy 
in support of the indictment." The Judge put the case to,, 
the jury, who found the prisoner guilty of extorting money 
from the prosecutrix, by means of a false pretence of an exist- 
ing fact. Although the question 8%ibmitted was whether 
there was any evidence, Elrlo^ C. J., carofuMy examined all the 
evidence, and then said, " Upon this evidence I think there 
was enough for the jury, Irom which they had a riglit to infer 
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that the prisoner intended to induce the prosecntrix to ber 
lieve that she had power (the existing fact charged), at the 
time when the raoney was parted with, to bring her husband 
back.'- Keating, J., says, "The opinion of the Court was 
founded on an examination of the whole of the evidence." 

The parallel, in point of principle, between that case and 
this is therefore complete. In it the Court of Appeal ex- 
amined the whole of the evidence in order to ascertain, 
whether it established the guilt of the prisoner as "a fraudu- 
lent impostor." In this case the Nova Scotia Court of Ap- 
peal, having a question submitted in identical terms, is re- 
quired to examine the whole of the evidence to see whether 
it sustains the conviction of Douglas as a murderer. 

Our Legislature, therefore, has imposed on this Court a 
duty, which it must perform, of revising the case that was 
before a jury in order to determine whether that evidence, . 
viewed in all its parts, and as a whole, was legally sufficient 
to sustain their verdict which found Douglas guilty of mur- - 
der. In exercising that function so delegated, and made obli- 
gatory, the assumption of an undue interference on our part 
with the province of a jury is entirely gratuitous. Our prac- - 
tice before this Statute passed constituting a Court of Appeal 
was conformable to the old practice in England before the 
English Statute. Under that practice where the Judge at a 
criminal trial doubted about a question of law, he reserved 
it, and obtained the opinion of all the Judges. If in case of 
a conviction they doubted of the legal sufficiency of the evi- 
dence to establish it, a pardon was recommended. The 
prisoner was^ in such case, discharged, and so, until the 
Legislature thinks proper to make him subject to a new trial, 
be ought to be; for every man is, in the eye of the law, inno- 
cent, until he is proved to be guilty by sufficient legal 
evidence. 

It is not for Judges to speculate about the policy of a law 
but I may say that I view the law under which we are now 
revising this criminal trial as a wise and salutary one ; and I 
do not think it at all likely to be abused. Its exercise is 
mM'io to depend on the discretion of one of those ftux'tion- 
arios ill wluim the Constitution reposes sacred trusts and un- 
Louiidod cunfideijce. Juries, in viuw of the solemn resi:on» 



Digitized by 



Google 



134 THE QUEEN v. DOWSEY, D0UGLA5. et al. 

them once or twice a week ; that the rattling of copper rao^ 
ney was heard whilst he was with them ; that once he was 
counting something just after he came out; that on going to 
the room, jni»t after the apprehension, he resisted being 
stopped, and jumped over a wall to escape; and that there 
were then found upon him a bad three shilling piece, five 
bad shillings, and five bad sixpences." Upon a case reserved 
the Judges thought the evidence too sliglit to convict him. 
Bex V. Isaacs, M. S. Bayley, J., Hil. T., 1813. 

Now, assuming that what we are required to do by the 
Statute is precisely what we migM hove done at common law 
on a case reserved, — I ask how on the point of jurisdiction 
the effect of this last mentioned authority can be avoided ? 
In it the fifteen Judges of England inquired " whether the 
facts proved constituted the crime charged— which was coun- 
selling the coining." In this, what I feel myself bound to 
investigate is, " whether the facts proved constitute the crime 
of counselling, aiding, and abetting the murder." 

The Courts at Westminster administering criminal justice 
recognize certain rules or maxims as necessary guides to 
juries, where the charge before them is sought to be sustained 
by circumstantial evidence. I will not take upon myself to 
pronounce that the}' have the absolute force of law ; but I 
will undertake to say that without a strict observance of them 
criminal justice cannot be safely or legally administered. 
WUhj in his admirable treatise on Circumstantial Evidence, 
thus introduces five rules of induction which he fully explains 
(p. 136): — "Inasmuch" he says, "as the rules, which philo- 
sophic wisdom and judicial experience and sagacity have 
recognized as safeguards of truth and justice in general, 
apply with peculiar pertinency and force to circumstantial 
evidence, it is necessary briefly to advert to some of the 
more important of them ; " and he thus concludes his con- 
sideration of them, (p. 155) — "It is from the practical dis- 
regard of those rules, rather than from the nature of the 
subject, that have proceeded those lamentable failures and 
violations of justice, which have occasionally disgraced the 
pages of judicial history." 

I am prepared to maintain (and that is the point oi jurU- 
diction which I am now considering) that where it shall be 
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made to appear to the Appellate Criminal Court, in any 
reserved case depending on eircurastantial testimony and 
therefore on the doctrine of hypotheses, that those maxims 
have been plainly disregarded by the jury who convicted the 
prisoner, that Court is bound to decide that the evidence is 
not legally sufficient, and that the conviction should be 
quashed. It is, indeed, so very important that sound prin- 
ciples of construction of circumstantial evidence in criminal 
cases should govern jurors in the discharge of their duties, 
and forensic annals record so many instances of innocent 
victims of that species of evidence, when not rightly inter- 
preted, that I gladly avail myself of an opportunity thus 
afforded of explaining, in connection with the facts before 
us, certain maxims necessary to be observed in criminal trials, 
where the evidence against a prisoner is purely circum- 
stantial. In doing this, I disclaim all intention to reflect on 
the manner in which the twelve good men, who constituted 
the jury in this cause, discharged the painful duty that the 
law imposed on them. Had I been one of them, I believe 
that I should have concurred in their verdict convicting 
Douglas. I think that the testimony, viewed as a whole, 
would, after the comparatively short period for deliberation 
that was at their command, and without that searching analy- 
sis of testimony which they did not, perhaps, feel it necessary 
to institute, have made the same impression on my mind that 
it made on theirs. Now, however, after argument at the bar, 
and after weighing and discriminating the evidence, I cannot 
infer the prisoner's guilt from the facts relied on as inculpa- 
ting him. Whilst J am, of course, aware that he may bo 
guilty, I can entertain, hi perfect consistency with all the 
facts, that which 1 believe to be a reasonable hypothesis of 
his innocence. In such a case the prisoner is, in my opinion, 
by the law of the land entitled to an acquittal ; and should he 
in that case be convicted, a question whether the conviction 
can be sustained must be, from its nature, a question qflaio. 

One it the greatest Judges that ever adorned the English 
bench has recorded, expressly as a warning to Judges and ju- 
rors, a case showing the danger of convicting, in a capital case, 
on circumstantial evidence, "without first considering with 
the utmost carefulness every possibility of an unproved sta^e 
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of circurttstances* existing whicli, if proved, would reasonablj" 
accottDt fur all the facts, and yet establish the prisoner's in- 
nocence.*' A child was placed. nnder the guardianship of an 
uncle. He was proved to have slightly chastised her ; she 
had been heard to exclaim, ** Oli 1 dear uncle, don't kill me ! '^ 
The child was missing ; suspicion attached to the uncle; he 
was arrested and bailed, with an admonition tliat at the next 
assizes he must produce the child. He, then, produced a 
supposititious one, which was proved to be such. On these 
facts he was convicted and executed. He was innocent,, 
however, for the real child, many years after the execution, 
re-appeared, having run away from the prisoner's house. 
Now, that jury improperly convicted that innocent man, be- 
cause they did not put to their minds and answer these two 
hypothetical questions: First — *' May not the missing child 
have withdrawn herself from her uncle's house, and be still 
living?" Second — ** May not the prisoner, from. fear arising 
from consciousness of the suspicious circumstances of his po- 
sition, have resorted to untruth and subterfuge?" PosiiibI}'. 
they were suggested, but derided and discarded as " light, 
trivial, or fanciful." But they were founded in reason and 
fact, and had they been acted on an innocent man would not 
have suflFered. 

There is in the case before us no direct evidence that 
Douglas, before, or at the time of the homicide, concurred in 
it, or assented to it. His convictioUj therefore, rests on evi- 
dence purely circumstantial. Mr. Baroil Alderson's rule in such 
cases has been commended by high authority as one of com- 
plete exactness. He said in Bex v. Hodges, 2 Lewin's Criminal 
Cases, 227, (cited inWills on Circumstantial Evidence, 150, 151,) 
" to enable the jury to bring in a verdict of guilty on circum- 
stantial evidence, it is necessary, not only that it should be a 
rational conviction, but that it should be the only rational con- 
viction which the circumstances would enable them to draw."' 
If guilty at all, Douglas is guilty as principal, present (actually 
or constructively), aiding or abetting another who committed 
homicide. To establish his guilt as such, there must be suf- 
ficient evidence, not only that he was present at the slaying, 
but that his mind concurred in the intention that it should be 
committed. He was not, : necessarily, even constructively- 
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present, for he could only have been so on the condition, en- 
tirely unproved, of having been awake, and conscious of the 
Tiolence of the cook. He had gone below an hour before his 
re-appearance on deck. He may have been in a profound 
sleep, and unconscious of the honri^icide. He was certainly in 
the cabin when the fatal violence was done. His precise po- 
sition therein, at the time of the homicide, relatively to the 
deceased, is unknown. When Stock well saw the cook in the 
captain's berth, he sajs, " the mate was in his stateroom, of 
which the door was closed within three or four inches.*' (His 
lordship here referred at great length to the evidence, com- 
mented largely thereon, and then concluded as follows :) — 
Douglas's acts and language must be considered in view of 
the following suggestive sentiments of great jurists. 

WillSj in his learned essay on the Principles of Circumsfan- 
tial Evidencey after remarking that acts of concealment, dis- 
guise, flight, and other indications of mental emotion, are 
usually found in connection with guilt, adds, ** these are in all 
their modifications, indications of /ear; but it would be harsh 
and unreasonable invariably to interpret them as indications 
of guilty consciousness." " Doubtless," he continues, *' the 
manly carriage of integrity always commands the respect of 
mankind, and all tribunals do homage to the great principle 
from which consistency springs : but it does not follow, be- 
cause the moral courage and consistency, which generally ac- 
company the consciousness of uprightness, raise a presump- 
tion of innocence, that the converse is always true. Men 
are differently constituted as respects both animal and moral 
courage, and fear may spring from causes very different from 
that of conscious guilt; and every man is, therefore, entitled 
to a candid construction of his words and actions, particu- 
larly if placed in circumstances of great and unexpected 
difficulty." The same learned author subjoins this forcible 
observation : — *' The consciousness that appearances have 
been suspicious, even where suspicion has been unwarrant- 
able, has sometimes led to acts of conduct apparently incom- 
patible with innocence, and drawn down the unmerited inflic- 
tion of the highest legal penalty;" The following sentiment, 
expressed by him, is also true, and applicable strikingly to 
the case under review. He says .••^" Every consideration of 
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tmtli. jnsttice, and pmdence requires thst, where tlie gnilt of 
tlie acco!«ed is not incontrovertiblj establi^^hed, however sas- 
picifmst Ills condact may have been, be shall be acquitted of 
lepil acconntability/' Again^ in a warning voice, he reminds 
UK that Bf>roillj condemned the execrable maxim of Pa ley, 
^ that he who falls by a mistaken sentence may be considered 
M» falling for bis country, while he suffers under the operation 
of tlio:»e rules by the general effect and tendency of which 
the welfare of the community is maintained and upheld."- — 
Wills on Oircumsianiial Evidence, 70, 71, 154. 

I entirely assent to the pnnciple that in criminal cases the 
conduct of the prisimer taken altogether is to be considered 
by the jury, but with this indispensable qualification, namely, 
'^ th it. indepentletitly of his acts before, at, and after, the time 
wbun the crime was committed, proved facts warrant an in- 
ference of his guilt." In this particular case, all the acts and 
words of Douglas on board the Zero at and after the commis- 
sion of the homicide, and all his acts and words after he 
reached the shore, should have been placed and weighed in 
the inculpating scale, only in case evidence existed, apart 
/rom Mem, to establish />er «e a reasonable hypothesis of his 
complicity in the murder, whilst it excluded every reasonable 
hypothesis of his innocence. That such a condition of cir- 
cunistance<^, however, is not presented by the evidence, is 
what I believe, and have been endeavoring to show. The 
late learned Chief Justice Shaw of the Supreme Court of 
Massachusetts well understood the rule and the qualification 
to which 1 have adverted. He most sensibly remarked, in 
the celebrated case of Professor Webster, that, where the 
gnilt of a prisoner was established by proper and legal evi- 
dence, his conduct and demeanor, at the time of arrest and 
subsequently to the time when this crime must have been 
committed, can add no material weight to the testimon}'', atid 
that a C}\se must be very weak against a prisoner which re- 
quires such evidence to support it. 

It is quite trne that Mr. Baron Parke, in Begina v. Tawdlj 
who was indicted for the murder of a young woman who had 
been his mistress, told the jury that " it was for them to de- 
cide whether the falsehoods the prisoner had told did not 
•how that he was conscious of his guilt of some act that re^ 
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quired concealment," an«1 also " that tliev werd to judge of 
the truth of a case against a person hy his conduct taken 
altogetlier "; but it is also true that he thus quah'fied and 
guarded tliose instructions. He said: "The untruths -were 
material matters for their incjuiry, bearing in mind tliat 
npon the evidence there was a very ampla case for grave 
consideration to show that the deceased died of prussic 
acid, and that the prisoner was in the house at the moment of 
that death." The case was not only marked by that fact, but 
by tlie fact that tlie prisoner, on the day of the deceased's 
death, liad bought prussic acid, the use of which he attempted 
to explain by stating that he had been in the habit of using it 
for varicose veins, though no proof was given that he had 
such occasion for its use. There was the additional circum- 
Btance of his having stated to the officer that arrested him 
that the deceased had, in his presence, poured something 
from a phial into her porter, aiid that he had left her under 
an impression that her subsequent illness was feigned. 
Under such circumstances, the fads proved coming so do$t 
home to the/act to be proved , one sees the importance of con- 
sidering the prisoner's conduct subsequent to the point of 
time wlien he must have committed the crime if he was the 
author of it. The application of that case to this, as regards 
inferences from subsequent conduct^ fails entirely, simply be- 
cause in this there is a proved agent of the homicide distinct 
from the mate, and because, as has been shown, the circum- 
stances relied on by the Crown do not warrant an inference 
of the particular prisoner's complicity in the murder. Such 
an inference would be a violation of the well known rule 
*' that the facts alleged as the basis of any legal inference 
must be strictly and indubitably connected with the factum 
probandumJ' That wise rule was intended, as we are told 
by Mill in his ^^ Logic^^* to " guard against fallacies of appear- 
aDces and generalization.^* 

It is the very existence of these ^^ fallacies of appearances 
and generalization,^' which, in my opini()n, strikingly charac- 
terizes the verdict against the mate. Taking all the circum' 
stances proved to have occurred on board the Zero into 
review as a whole, or regarding any cue of them singly, 
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there is not one that can be shown to be ^ strictly and inda- 
bitahlj coooected with an assamed act of homicide on the part 
of Oooglas/' Viewed in connection with the fad to be proved, 
there is not one of them that possesses more weight in the 
legiil scale of evidence than that of a mere conjecture, or of 
a probability. 

Tin's nn^iappj man has nnqnestionably committed, on board 
the vessel in which he held command, acts in the highest 
degree criminal, acts for the commission of which, his fears, 
hawever well foonded, constitute no legal excuse ; acts, too, 
for the perpetration of which it is most desirable that he 
should be punished But he has been convicted not of these, 
but of the crime of murder. In respect of that crime, sub- 
stantiated, if at all, bv circumstantial evidence, there existed, 
in my opinion, when the jury retired to deliberate on the case, 
an hypothesis of his innocence, not a light, trivial, or fanciful 
supposition, or a remote conjecture, but one which the jury 
should have regarded as a reasonable hypothesis, presenting 
all the inculpatory facts in proof, as not incompatible with 
the innocence of the prisoner, and not incapable of explana- 
tion on that hypothesis. 

1 am deeply impressed with these learned and philosophic 
words of Mr. Starkie, {Starkieon Evidence^ Sharswood's edition, 
p. 760) : " The force of circumstanti il evidence," ho says, 
'' being exclusive in its nature, and the mere coincidence of 
the hypothesis with the circumstances being in the abstract 
insufficient, unless they exclude every other supposition^ it is 
essential to inquire, with the most scrupulous attention, what 
other hypothesis there may be, which may agree, wholly or 
partially, with the facts in evidence." 

This very inquiry I have to the best of my ability con- 
ducted, and the result under trio duty imposed on me, as I 
conceive, of revising the verdict of the jury convicting 
Douglas, is the opinion that that conviction must be quashed, 
as there is no legal evidence to sustain it. 

Conviction sustained. 
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TOBIN V. SYMONDS and Another. 
Jjctntcary 8, 1866. 

Where a Teseel is detained by tbe charterers bejond the agreed time for loading 
aod is ]o0t in a storm daring such detention, the loss of the vessel is too remote a 
confi«qnence of tbe detention to form tbe subject of an action against tbe cbartererp^ 

Where part only of a declaration js bad, the demurrer should be to that part, and 
■ot to the whole declaration ; and it, in such a case, the defendant demur to the 
whole declaration, the Court will give judgment on the demurrer for the plaintiff. 

Action for damages against tlie charterers of a vessel, for 
detention ot the vessel after the agreed time for loading, 
whereby she was lost in a storm. 

Declaration. First comit. That in consideration that the 
plaintiff had promised and agreed, to and with the defendants, 
to proceed with his vessel, the '* Deux Augustes," from Hali- 
fax aforesaid, to the Acadia mines, in the county of Cape 
Breton, and there receive a cargo of coals from and for the 
defendants, and convey the same to Halifax aforesaid, the de- 
fendants promised and agreed to load the said coals on board 
the said vessel, so soon as the said vessel should arrive at the 
Acadia mines aforesaid, and pay the plaintiflF two dollars per 
chaldron for the freight and carriage of thesaid coals, on deliv- 
er}' thereof by the plaintiff at Halifax aforesaid. And the plain- 
tiflF further says that, confiding in the said promise and agree- 
ment of the defendants, he proceeded with the said vessel to 
the Acadia mines aforesaid, and arrived there on the 24th 
day of July last, and was ready and willing to receive the 
said cargo of coals on board the said vessel as aforesaid, of 
which the defendants had due notice ; but the said defend- 
ants, not regarding their said promise and undertaking, neg- 
lected and refused to load the said coals on board the said 
vessel for a long space of time, to wit, for the space of seven 
days, and then loaded on board the said vessel only a portion 
of the said cargo of coals, and totally neglected and refused 
to complete the said cargo, and detained the said vessel for 
tbe further period of four days, waiting for the remainder of 
the said cargo, and that during the said four last mentioned 
days, and by the default and negligence of said defendant^. 
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the paid vessel was driven on shore by a violent gale, and be- 
came a total wreck, and was wholly lost to the plaintiff. 

Second count. That in consideration that the plaintiflf had 
promised and agreed, to and with the defendants, to proceed 
with his vessel, the "Deux Augustes," from Halifax aforesaid 
to the Acadia mines aforesaid, and there receive a cargo of 
coals of and for the defendants, and convey the same to Hali- 
fax aforesaid, the defendants promised and agreed to. l(»ad the 
flaid vessel with coals in her turn, and to pay the plaintiff two 
dollars per chaldron for the freight of the said coals on deliv- 
ery thereof at Halifax aforesaid, and the plaintiflf further 
says that he proceeded with the said vessel to the Acadia 
Mines aforesaid, and arrived there on the 24th day of July 
last, and was ready to receive the said coals on board of the 
said vessel, of which the defendants had due notice. And 
the plaintiflf further says that the defendants took charge of 
the said vessel by their agents and servants, and discharged 
the ballast therefrom, and loaded on board thereof a portion 
of the said cargo of coals, but neglected and wholly refused 
to complete the loading of the said vessel 4or the space of 
four days, and thereby kept and detained the said vessel at 
the Acadia mines aforesaid. And the plaintiflf further says 
that while the said vessel was so detained by the defendants 
she was driven on shore by a violent gale, and became a 
total wreck, and was wholly lost to the plaintiflf. And he 
claims one thousand dollars damages. 

Demurrer. Because the action is brought to recover 
damages for the loss of a vessel by the perils of the seas, and 
though this loss is alleged to have arisen from the negligence 
and default of the defendants in not supplying her with a 
cargo, as soon as they were bound to do, the damages so 
Bought to be recovered are too remote, and are not the natu- 
ral or legal consequences of the conduct of the defendants, 
as set forth in the plaintiflf's writ, and are not such as can 
reasonably or fairly be considered as hiiving been in the con- 
templation of the parties to the contract set forth, at the time 
the said contract was entered into, as a result of the breach 
thereof. 

Juinder in demurrer. 
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Solicitor Oeneral, for defendants. The loss of the vessel is 
too remote a consequence of the alleged neglect to be action- 
able. Mot/ne on Damages, 5, 8, 15; 9 Exch. Bep.y 341, 54; 
17 C, B., 21; Broome^s CommerUariea, 446; 1 Exch, 410; 
10 dUtOy 45 ; Lindsay on Jurisprudence, 262. The loss of 
the vessel is the gist of the action. The statements as to 
the detention of the vessel are mere introductory averments. 
(Cites on point of remoteness of damages, 8 C. B.j 148; 7 
Q. 2?.,918; cites also 4 ExcL, 637 ; 5 ditto, 203.) [Young, C. J. 
You admit that by your neglect and default the vessel was 
detained four days. The question is, has the plaintiff a right 
to recover anything for that detention ? If so, there cannot 
be judgment in your favor.] 

Blanchard, Q. C, contri. The loss of the vessel may be 
struck out of both counts, and a substantial cause of action 
still remains. What then remains will be in accordance with 
the form. of a count for demurrage, as given in the Prac- 
tice Act (Rev. Statutes, ch. 134, p. 5C4). It is no ground of 
demurrer to the whole breach of a covenant that the plaintiflF 
is not entitled to recover the special damage alleged. 
i B, dc j^d., 712. If the declaration is good in part and bad 
in part, and the defendant demur to the whole declaration, 
the plaintiff shall have judgment for that part which is good. 
2 SaunderSf 379; 5 Dowl., 317. The detention of a vessel 
beyond the agreed time for loading is a substantial cause 
of action. McLachlan on Shipping^ 445. 

E. H. Harrington, on the same side. The defendant should 
only demur to the defective assignment of the breach, or the 
insufficient count; if he were to demur to the whole declara* 
tion, the Court would give judgment against him. Chitty on 
Pleading^ 696. 

Solicitor General, in reply. The form given in the Prac- 
tice Act of a count for demurrage states so many days, at so 
much a day, etc. ; in fact sets out a regular contract. That 
is ni)t rliiiie hero. [YouNG, C. J. The forms in the Practice 
Act are merely examples. See section 5i.] 

Cur. adv. vuU. 
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Young, C. J., now delivered the judgment of the Court. 
' There is little doubt that the real purpose for which this 
action was brought was to recover the value of the vessel. 
Mr. Blanchard, however, admitted at the argument that the 
loss of the vessel, whether it occurred as stated in the decla- 
ration or not, was too remote a damage to form the subject of 
the action. The case now then turns solely on the question 
of pleading, whether the declaration is sustainable where 
part of it is bad, and the whole demurred to. The rule is, 
that where part of a count is sufficient and the residue is 
not, if the defondants demur generally to the whole count, 
the plaintiff will have judgment, provided the matters alleged 
are divisible in their nature, as in Pinknep v. Inhabitants of 
East Hundredf 2 Saunders, 379, where the plaintiff declared in 
one count on the statute of hue and cry for taking his money, 
and also " certain goods in the custody of the plaintiflF," with- 
out averring the goods to be his, and the defendants de- 
murred to the whole count; but the plaintiff had judgment 
as to the money, aud entered a remittit damna for the goods. 
The fojm of such a demurrer is given in 1 Saunders, 108-9, 
where .it was put in to the defective part of a breach, and 
issue in tact as to the other part. Here the demurrer in fact 
is to the claim for the loss of tho ship, which is in the nature 
of special damage, and, though it was no doubt intended as 
the most material part, cannot technically be called the gist 
or foundation of the action. See on this point Amory v. Bro- 
drick, 5 B. & Aid., 712 ; Robinson v. Marchant, 7 Q. B., 918. 
The rule is different with a plea or replication which is en- 
tire, and if bad in part is bad for the whole. There the de- 
murrer should be to the whole plea or replication. Cltitty on 
Pleading, 697. We think, therefore, that as there is a sub- 
stantial cause of action alleged in part of the declaration^ 
that the demurrer to the whole declaration cannot be sus- 
tained. 

Judgment for plaintiff- 
Attorney for plaintiff, E, H. Earringion. 
Attorney for defendants^ Solicitor General. 
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TANCRED V. O'MDLLIN and Another. 
January 3, 1866. 

A wife in the presence, and with the apparent assent, of her husband, gave a 
Kold chain (which he had previously presented to her) to a third party, in tmst 
for their child, an infant six years old. 

Heldt — A valid gift inter vivos binding the husband , and that he could not 
after the wife's death recover possession of it in an action against the third par- 
ty, either in his own right or as the gaardian of the child. . 

Repleyin for a gold chain. Pleas. 1. Not the plaintiflf-sv. 
goods. 2. Did not unjustly detain, etc. 3. The goods were 
the goods of the defendants, or of one of them. The re-- 
maining plea was a plea of lien, which was not adverted to 
at the argument, and on which no question was raised. 

At the trial before Wilkins, J., at Halifax, in October, 1865, 
a verdict passed for the plaintiff, with nominal damages-, sub- 
ject to the opinion of the Court, with power to the Court to 
enter a verdict for the defendants, or order a non-suit. 

The material facts are sufficiently set out in the jxsdgment 
of the Court. 

Blanchard, Q. 6\, for defendants. The plaintiff had no= 
property in the chain after the gift to the wife in December, 
1862. Even if he had, his assent to the delivery of it to 
defendant's wife divested him of all right to the- control or 
possession of it. 2 Swanston, 92 ; 9 Veaey, 369 ; Mews v. 
Mews, 15 Beav., 529, S. C, 21 English Law and Equity 
Reports, 556 ; 17 Beavan, 566; 3 Atkins, 394; Orcmi y^ Grant 
12 Law Times Reports, N. S., 721. 

Ouseleyj contri. There is no equitable plea oa the record. 
Revised Statutes, chap 124, sec. 43, requires a defendant who 
has an equitable defence, to plead it by saying " for defence 
on equitable grounds." That has not been done in this case. 
Plaintiff had clearly a legal right. The plaintiff gave the 
10 
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chain to the wife, merely that she might wear, it, not that she 
could alien it. The evidence does not show an absolute 
gift of the chain to the wife, — it was in the husband's pos- 
session when she was on her death-bed. 

W, A. Johnston follows on the same side. The action has 
been brought as a common law action, and defended as such, 
and the defendant has now no right to an equitable de- 
fence. I call oa 3'our lordships to decide on section 43, just 
referred to. (Cites 1 WiUiams on Executors, 681, 685). 
There is an important distinction between gifts by a husband 
to a wife of paraphernalia, and of other things; for she may 
dispose absolutely of the former, but not of the latter. The 
chain in this case is part of her paraphernalia. Williams on 
Personal Property, 294 ; 1 -ffoper on Eufband and Wife, 169. 
Paraphernalia, at the death of the wife, descend to the hus- 
band. 2 Roper, 141 ; 2 Black. Com., 436 ; 2 Atkins, 104. A 
wife cannot dispose of paraphernalia. Boberts on Equity ^ 
160, 240. Gifts by a husband are paraphernalia ; by a 
stranger, are separate property of the wife. To constitute a 
gift by a husband to a wife there mugt be a clear, irrevocable 
gift to a trustee for her benefit. The fact of the husband 
having taken possession of the chain, after he had given it to 
her in 1862, shows that the gift was not irrevocable. In 
Mexvs V. Slews the words in this ctise were used, but they were 
held not sufficient. (Cites 12 English Law and Equity Bep,^ 
144 ; 2 Spence, 501, 502, 507, 510 ; 2 Ramon As8€i8,M2, 165 ; 
Smith's Manual of Equity, 423 ; 8 Eng.Law and Eq. Sep., 141.) 
In Orant v, Orant the gift was perfected by the death of the 
husband. Actual delivery is essential to every gift,* and there 
must be the assent of both parties. 2 Kent's Com., 601. In 
all the cases the contest was between the wife and the repre- 
sentatives of the husband. (Cites 2 WiUiams on Execidors, 
1062 ; Bacon's Abridgment, B, 6.) It is clear that the plaintiff 
is entitled to the chain, either in his own right or as the guar- 
dian of his child. There is a distinction between our Act 
(Revised Statutes, chap. 112, sec. 3) whi-h gives the power 
to a married woman to make a will, and the EnglisJi Act. 

♦ This i3 no longer the law. See Winter v. Winter, I Best & Smith, 997.-- 
Bkf. 
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Blanchardj Q. C, in reply. The strong point in this case 
is the husband's acquiescence in the gift to Mrs. O'Mullin 
lor the benefit of the child. Mrs, Smith was called by the 
plaintiff, and this is material in showing the plaintifi's assent. 
The evidence shows that the wife gave the property to Mrs. 
O'Muilin, and not to the husband, as trustee for her child. 
Under all the circumstances, the gift is as valid as if the hus- 
band had with his own hands given it to Mrs. O'Muilin. The 
defendants have no desire to get the chain, or the value of it. 
{Cites Revised Statutes, chapter 127, sec. 21). Parapher- 
nalia must bo suitable to the rank of the husband. 2 Black- 
stone^s Com., 435 ; Williams on Personal. Property, 293. 

W. A. Johnston cites 5 ExcL, 388; 2 M. & K. 184; 2 
Hare, 49. 

Cur. adv. vult. 

Young, C. J., now delivered the judgment of the Court. 

This was an action of replevin for a gold chain given by a 
soldier to his wife. The chain sqems to have been in the 
hands of the wife for some time before her death, but it ap- 
pears that the husband had afterwards and during her life- 
time taken possession of it, and used it for purposes which 
she did not approve. On her death-bed she asked her hus- 
band for the chain, and on his producing it she gave it to Mr?. 
O'Muilin, the wife of one of the defendants. Mrs. O'Mullin's 
testimony on this point is as follows : *' Mrs. Tancred on her 
death bed asked her husband, ' where was her chain.' He 
produced it. She said, 'give it to Mrs. O'Muilin.' Address- 
ing me, she said, 'yon keep the chain, Mrs. O'Muilin,. for 
he'll take it away again.' I retained it. It was never de- 
manded of me, I gave it to Patrick (one of the defendants) 
when 1 came home that night. She lived about a fortnight 
after this." Then we have the evidence of Mrs. Smith, who 
says: — "I nursed Mrs. Tancred; I was present when the 
chain was handed over by Mrs. Tancred. She asked for it, 
and her husband produced it by her desire. She, addressing 
Mrs. O'Muilin, said, 'Take this chain, and then if I get better, 
well and good ; if not, my little Polly is to have it.' Mre, 
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O'Mullin received it, and took it away. Sergt. Westcott has 
the child, who is about six years old. Mrs. Tancred died on 
Saturday week after the Thursday when the chain was de- 
livered. PlaintiflF, when he produced the chain, said, ' Here, 
Polly, is your chain.' " 

The learned Judge who tried the cause called the attention 
of the counsel at the trial to a recent case ( Grant v. Granty 
12 Law Times Rep., N. S., 721), which seems to decide that 
a wife has a more extensive power over articles transferred 
to her by her husband than has been hitherto supposed. 

We are pleased to find that we are not obliged to review 
that question, as it does not arise in this case, nor the point 
about paraphernalia which was taken at the argument. Here 
it appears clearly that the wife on her death bed^ in the 
presence and with the assent of her husband, delivered the 
chain to a trustee for the benefit of their child. We hold 
that under these circumstances, even supposing the title to 
the chain at that time to be in him, the delivery above men- 
tioned bound him as a gift inter vivos. It appears from 1 
Parsons on Contracts, 201, that a gift by a competent party 
made perfect by delivery and acceptance is irrevocable by 
the donor, though if it be prejudicial to existing creditors it 
is as a transfer without consideration void as to them. If, 
therefore, the husband had himself given the chain to the 
trustee, the gift would have been irrevocable. The same 
doctrine will be found in 2 M. & G., 691, note a., and in Wil- 
liams on Personal Property, 33, and 2 Blackstone^s Com., 441. 
We, therefore, hold the gift in this case a gift inter vivos. As 
it appears, however, that the defendants have really no in- 
terest in the chain, we direct that it be brought into Court 
and held for the benefit of the child. 

Judgment for defendants. 

Attorney for plaintiff, J. E. Weeks. 
.Attorney for defendants, Blanchard^ Q. C. 
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AUSTIN V. BOONE. 

January 3, 1866. 

Where a party enters into a written agreement under seal for the sale for a cer- 
tain amoant of all his right, title, share, and interest in a certain basiness, eyi> 
dence is inadmissible to prove a prior verbal agreement for the pale of the <' good 
will '^ of the bosioess for a sum in addition to the amoant so specified in the writ- 
ten agreement. 

Lindley v. Laceyt H Law Times Rep., N. S., 273, distinguished. 

Assumpsit. Declaration. First count. That the defendant 
is indebted to plaintilBF in the sum of $200 for the good-will 
of a business of the plaintiflF, sold and given up by the plain- 
tiff to the defendant. Second count. After stating a former 
partnership between the parties in the business of livery- 
stable keepers, that *•' in consideration that the plaintiff would 
yield up his share and interest therein, and would retire 
from the said business and permit the defendant to carry on 
the said business in the plaintiff's stead, the defendant prom- 
ised the plaintiff to pay him the sum of $200, and all the con- 
ditions necessary to entitle the plaintiff to be paid the said 
sura of $200 have been fulfilled, yet the said defendant has 
not paid the same." The other counts were the common 
money counts. 

Pleas. 1. Never indebted. 2. After reciting the partner- 
ship and an agreement between the parties to dissolve the 
same, that by certain articles under the seals of the parties, 
the plaintiff, in consideration of $2400, assigned to defendant 
"all the right, title, share, and interest of the plaintiff in the 
business of livery and hack-stable keepers theretofore carried 
on between the parties under the name and style of * Boone 
and Austin,'" and defendant thereby agreed to pay plaintiff 
the said sum of $2400 (setting out the mode and times of pay- 
ment), and plaintiff thereby agreed not to enter into the said 
business in opposition to the defendant, so long as he (de- 
fendant) should continue in business therein, and defendant 
avers that he has paid plaintiff the said sum according to the 
said articles, and has in all respects fulfilled his said agree- 
ment. 3. Did not promise as alleged. 



Digitized by 



Google 



150 AUSTIN V. BOONE. 

A^ the trial before Wilkins, J., at Halifax, in October, 1865, 
the plaintiff, who was the only witness examined, proved that 
the defendant, independently of the sea'ed articles, verbally 
agreed to pay him $200 " as a bonus for the good-will of the 
establishment that he had assigned to him." He further 
proved that the agreement was private, and made before the 
execution of the articles, and that after the execution of 
them, and when defendant was about leaving the Province for 
New Brunswick, he asked him (plaintiif) to give him time for 
the payment of the $200, to which plaintiflF agreed. Plaintiff 
also proved that it was not until after defendant's return 
from New Brunswick that ho for the first time i*epudiated the 
above-mentioned verbal agreement. Plaintiff concluded his 
testimony by saying, " I have performed all my conditions, 
but he has not paid me the $200." 

The sealed articles were put in evidence, and proved a 
transfer by plaintiff to defendant, for the sum of $2400, of '* all 
his right, title, share, and interest in the business of livery 
and hack-stable keeper, &c.," as set out in the secocd plea. 

The learned Judge, on motion of the Solicitor General for 
the defendant, directed a non-suit. His lordship observed 
that he thought it was impossiblo to consider tliat the subject- 
matter of the alleged verbal contract was not in the minds of 
the parties, at the times of preparing and executing the written 
contract, since the latter, instead of being collateral to, or 
distinct from the former, was of the very substance of it, 
namel}', the amount of compensation that the plaintiff was to 
receive and the defendant to give for the transfer of the 
plaintiff's interest in the common concern of livery and hack- 
stable keepers. His lordship further remarked that it 
appeared to him, therefore, that the articles must be con- 
sidered to contain and express the whole convention of the 
parties. 

His lordship, subsequently, as the plaintiff's counsel, Mr. 
Cochran, had submitted to the non-suit from deference to his 
opinion, granted a rule nid to set aside the judgment of non- 
suit and for a new trial. 

This rule now (Dec. 23, 1865) came on for argument. 

Cochran, in support of rule. The point is whether there 
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may not be a cotemporaneous collateral verbal agreement ii> 
addition to a written agreement. I am aware of the general 
principle which excludes parol evidence to affect a written 
agreement, but this case is an exception. The defendant's 
agreement is in addition and collateral to the agreement 
under seal. Taylor on Evidence, sec. 1049. The question 
should have been left to the jury. Lindley v. Lacey, 11 Law 
Times Rep., N. S., 273 ; 4 JET. (fe JV"., 1 ; 4 Bmg., 459 ; 5 Law 
Times Reports, K S., 489, 8. C\ 11 G. B., N.S.y 369 ; 6 M. d 
Bl, 370 ; 7 ditto, 503 ; 17 C. B„ 625. 

Solicitor Oeneral, contr4. The rule is clear that parol 
evidence will not be admitted to varj" or add to a written Con- 
tract. If this case is not within that rule, I do not know 
what cases are within it. Taylor on Evidence, sections 1046, 
1035; 2 BlacJcstone^s Rep,, 1250; 1 OreerHLeaf on Evidence, 
359 ; Levi on Mercantile Law, 92 ; Browne on Frauds, 428 ; 
Broom^s Commentaries, 286 ; Addison on Contracts (lat 
ed.) 169. 

Cochran, iq reply. (Cites 12 East, 578). The good-will 
of a business is a distinct thing from a share or interest in it. 
Wharton's Law Dictionary, 331. 

Cur. adv. vuU. 

WiLKiNS, J., now (Jan. 3, 1866) delivered the judgment 
of the Court. 

The plaintiff gave no evidence of his having done any act 
with a view to, or of which the effect would be, to assure to 
the defendant any advantage to which he would not be en- 
titled from the legal operation of the sealed articles. It is 
true, he proved, generally, " that he performed all his condi- 
tions," but as he made an averment to that effect in the 
second part of Ris writ, and in particular relation, not to the 
mere transfer of a " good-will " in a strict sense, but in 
terras, to his engagement '-to yield uphis share and interest in 
the particular business, and to his retiring from that business, 
and permitting the defendant to carry it on," the general 
evidence produced must be held to have been given to main^ 
tain that averment. 
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Thus, then, the plaintiflF not having either alleged in his 
writ, or made it appear in evidence, that he, in considera- 
tion of the alleged verbal promise, did anything for defend- 
ant, beside what he was bound to do by the articles ^ the 
verbal engagement would be void, as having no consideration 
to support it. And, of course, if it were void, the circum- 
stance of plaintiff's having, at defendant's request, given de- 
fendant time for the performance of it, could not set the 
void contract up. The general rule of evidence applicable to 
this case is incontrovertible, to the effect, that where the con- 
tracting parties have committed the terms of the contract to 
writing, especially a writing under seal, an averment by 
either of the parties as to what was said or understood pre- 
viously to, or contemporaneous with, the written contract, is 
excluded. Putting out of the question fraud which avoids 
everything, it may be doubted whether any authority can be 
produced of a real exception to this long established rule. 
Seeming exceptions there undoubtedly are; bat, before- con- 
sidering these, I must observe that if '* good-will " in a strict 
sense is in its nature a distinct thing from the subject matter 
of plaintiff's stipulations expressed in the articles — a proposi- 
tion not very easy perhaps to be maintained — it is impossible, 
looking at the writ, to suppose that the plaintiff himself so 
regarded it. If he had so viewed it, all that he has set 
out in the second branch of his case — the special contract re- 
lied on-— was unnecessary, because it was all expressed and 
provided for in the articles, and because it is, undeniably, a 
mere abstract of the contract embodied in them ; and what 
makes this the more striking is, that in the second part of 
the writ the plaintiff, after stating the substance of the gen- 
eral contract as it is expounded in the articles, and after 
averring his general performance, concludes by stating that 
in consideration of the benefit that defend?int would derive 
from thai performance) the defendant promised to pay, not 
the $2400, but the $200 claimed in this action. 

It was argued that tlie case should have been left to the 
jury ; but there is no controverted fact in the case, and 
therefore nothing on which the jury could pass. Lindley v. 
Lacey, 11 Law Times Rep., N. S., 273, was relied on, on this 
point ; but it has nothing in common with this case. In that 



Digitized by 



Google 



MICHAELMAS TERM, 1865. 163 

case the fourth count, which was the material one, stated that 
it was agreed, by and between the plaintiff and the defendant, 
that in consideration that the plaintiff would enter into the 
written agreement (previously set out) the defendant would 
settle the action of Chase against lAndley, Verbal negoci- 
ations had taken place between the parties before the 
written agreement was entered into, and plaintiff proved 
that in the course of those he addressed defendant, and 
said, "Am T to understand that Chase's bill is settled? 
That is the ground work of the wholeJ^ Defendant said it 
should be settled. This, which took place on the 4th July, 
was corroborated by one Taylor, but the fact of such a ques- 
tion and such an answer as that just stated was controverted, 
and, therefore, it was put by the learned Judge to the jnry. 
Observe, the written agreement was not executed until the 
6th of July. It contained no reference to Chase's bill, and, 
as soon as it was executed, the defendant said that he should 
not take up Chase's bill. Erie, C. J., left it to the jury to 
say whether the agreement was entirely reduced to writing, 
or whether there was a parol agreement {that respecting 
Chase's action) besides the loritten agreement. The opinions 
of Erie, C. J., and of Byles, J., show the following points dis- 
tinguishing that case from this: Ist — There was in proof a 
complete consideration for the* defendant's verbfil promise to 
settle Chase's action.' 2nd — There was an agreement distinct 
from, and collateral to, the written contract, on the part of 
defendant, viz., to settle that action. 3rd— The Court decided 
that it was the intention ot the parties to have a distinct 
agreement, collateral to the written agreement. Nothing can 
more clearly shew the exceptional character of Lindley v. 
Lacey than these observations of Byles, J. He says, " The 
prior collateral agreement was not interfered with by the 
subsequent written agreement ;'' again, *' It is clear that the 
later contract was not intended to refer to the bill ;" and 
again, " Independently of this, the taking up of the bill was 
to be the foundation of the agreement, and evidence of it is 
admissible as being the parol condition on which the written 
agreement depended J^ A reference to the written contract in 
Lindley v. Lacey, in contrast with the defendant's verbal 
stipulation respecting Chase's bill, will show that the subject 
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matter of the former was perfectly distinct from the subject 
matter of the latter. In the particular case, on the contrary, 
the verbal contract and the written contract have a common 
relation to the transfer by plaintiff to defendant of all his inte- 
rest in a particular branch of business, and to the amount 
of compensation that the plaintiff was to receive from the 
defendant for that* transfer. 

Harris v. Rickett, 4 H. & N., 1, was also cited by Mr. Cochran, 
but it is sufiScient to remark respecting it, that in that case 
the Court decided that the verbal contract could not have 
been in the contemplation of the parties at the execution 
of the written agreement. In contrast with that case, I 
apprehend it is impossible for this Court, adverting to the 
verbal contract and to the written one, to believe that when 
the latter was executed, the former, if real and genuine, 
could have been absent from the thoughts of the contracting 
parties. The very recital ot the provisions in the articles 
adjusting the amount of the plaintiff's compensation for his 
transfer therein stated, could not, in the nature of things, but 
force on the minds and memories of the parties to the articles 
the coexisting verbal agreement 

" Why then," it may be asked, " was it not incorporated ?" 
Rogers v. Hadley et al.j 9 Law Times Rep., N. S., 292, was 
not referred to at the argument. It is an interesting case, 
because it shows that, though parties executed a formal writ- 
ten agreement, it was competent to sliow that it was not in- 
tended to operate as an agreement evidencing a subsisting con- 
tract. We refer to it because it recognizes the general prin- 
ciple of merger of all previous negociations and stipulations 
in a subsequent written agreement. Bramwell, B., said 
(p. 294), " Where parties have put down in writing ihe agree- 
ment between them — or rather I ought to say where they 
have professed to put down in writing the agreement be- 
tween them — they cannot add to it, or subtract from it, or 
vary it in any way, as otherwise they would defeat that 
which was their primary intention in putting it down in writ- 
ing." Channel, B., said (p. 295), "I quite agree that whore 
parties sign or otherwise adopt a written instrument, which 
they mean and understand to be the terms of the agreement 
between them, they cannot by parol evidence alter the terms 
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of that instrument." Pollock, C. B., said, suggestively to 
this case (p. 294), ** My brother Wilde, in the course of the 
argument, has very properly observed that this is not a case 
where it is proposed to alter, by parol, a real contract entered 
into between the parties / it is not a case where they have 
agreed to something, and then they propose to prove by parol 
that they agreed to something more, or something less.^^ Now, 
it is undeniable, we think, that, truly and substantially, what 
this plaintiff contends for is, that what the defendant con- 
tracted to pay him for a transfer of his subsisting interest in 
the joint concern of hack and Jivery stable keeping was $200 
in excess of the sum stipulated to be paid there/or by the articles 
under seal. We cannot give eflect to <7ia^ without an unau- 
thorized departure from a wise and established rule of law. 
This rule must, therefore, be discharged. 

Rule discharged. 

Attorney for plaintiff, Cochran. 

Attorney tor defendant, SoUcilor General. 



TEMPLE AND Others v. McDONALD. 

January 3, 1866. 

Whore a venior lets a vendee into possession of lands on a contract which after 
wardj goes oif, he cannot recover for use and occupation. 

Assumpsit for the use and occupation of lands of the plain- 
tiff, the particulars being as follows : 

Two years* use and occupation of one half of our farm 
at the Gore, at ?24 per year $48 00. 

Plea (among others) that the ^' plaintiffs put defendant in 
possession of the farm in their writ mentioned under an 
agreement between them to purchase, which plaintiffs re- 
fused and neglected to fulfil on their part," &c. 

At the trial before Wilkins, J., at Halifax, in October, 1S65, 
the following facts appeared in evidence. The farm in ques- 
tion had been deeded originally to the plaintiff, Alexander 
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Teraple, and his deceased brother, who was* drowned shortly 
after tliey purchased, and of whom the other plaintiffs were 
the heirs. Alexander Temple had agreed with the defendant 
and his brother James, to sell them the farm for £160. The 
contract of sale was merely verbal. The defendant and his 
brother James purchased together, but they went into pos- 
session of distinct portions by a division made between them- 
selves at the time, and continued to occupy for two years. 
They promised to complete the arrangement for the pur- 
chase, but did not do so. James McDonald died, and then 
the phice was given up, the defendant refusing to take it 
after his brother's death. It appeared that during their oc- 
cupation the defendant and his brother James had cut down 
timber on the place, and cut the hay. Prom the cross exami- 
nation of one of the plaintiffs' witnesses, it seemed that de- 
fendant had said ho was ready and willing to carry out his 
part of the contract, and would take half the premises, but, 
on account of his brother's death, could not complete the 
purchase of the whole. Before the trial Alexander Temple 
sold the farm to other parties for XI 60. 

The defendant was not examined at the trial, and called no 
witnesses, but he put in a letter to himself from Mr. James, 
the partner of the plaintiffs' attorney, in which Mr. James 
says that Mr. Teraple is willing to allow him (defendant) to 
abandon the purchase, if he pays rent. 

The learned Judge non-suited the plaintiffs, on the ground 
that there was no tenancy such as would support the action 
for use and occupation. 

A rule nisi having been ^aken out, under the Statute, to set 
aside the judgment of non-suit, and for a new trial, it now 
(Dec. 22, 1865) came on for argument. 

James, in support of the rule. There was no valid and sub- 
sisting contract of sale. The defendant repudiates the sale 
as invalid, and yet he sets it up in this case. He was tenant 
at will to the plaintiff, and the plaintiff must be considered 
as his landlord. Wherever a party occupies lands under 
another, and there is no valid contract of sale, the law im- 
plies a contract to pay rent. The defendant is the tenant 
of the plaintiff, not of a third party, and he did not take 
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possession under deception, nor under a title found to be bad. 
1 C. & P., 589; 8 dittOy 389. Implied contracts rest on 
equity. The contract here rests on permissive occupation. 
1 M. & W., 700 ; Cole on Ejedmeid, 59 ; 4 5. cfe Ad., 596 ; 
^ Price, 157; Tudor's Leading Cases, p. 10 ; 1 Q, B,, 854; 
^A.d J?., 853 ; 8 Jf/. cfc W,, 118 ; 2 Taunt., 145 ; PeaJces' Nisi 
Prius Oases, 253. 

Blanchard, Q. C, contri. The equities are not all on one 
side. The defendant was willing to carry out the contract, 
but could not, on account of the death of his brother. The 
contract was a joint one. The plaintiff sues defendant for 
the rent of only one half of the farm. In 6 Price, 157, the 
plaintiff" was cheated by tha defendant, and it was on that 
ground that it was held that the plaintiff could recover for 
the use and occupation. (Cites 2 Starkie, 419 ; Roscoe, 245-6 ; 
Selwyn's Nisi Prius, 1393, 1388 ; 6 T. R., 452 ; 7 Q, B., 
614, 619 ',UM.& W., 426 ; HolVs Nisi Prius, 47.) [Wilkins, 
J. I suppose that the difficulty is as stated in Howard v. 
Shaw, 8 M. & W., 118, that you cannot convert a contract for 
sale into a contract for rent, and that does not depend on 
whether it was a valid contract or not, if the parties believed 
it to be such.] Yes, the Courts will not imply a contract of 
one kind when the parties themselves have made a contract 
of a different kind. 

James, in reply. (Cites Chitty's Equity Digest, Title, 
Interest.) 

Cur. adv. v . 

Young, C. J., now delivered the judgment of the )urt. 
After stating the facts, his lordship said: In this a ^ the 
merits are with the plaintiffs, but the difficulty is the q\ tioii 
of law. It. appears that the defendant and his brothi • en- 
tered into possession of the land under a contract to pure . e. 
There was no contract to pay rent, and without such i - 
tract, express or implied, it is impossible to compel them 
pay it. We have looked into all the cases with a view to 
sustain the action, if possible, but we do not think we can do 
80 consistently with the law. From Eall v. Vaughan, 1 0. 
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& P, 591, note c, it app(3ars that the Court of Exchequer 
held ill Michaelmas Terra, 59 George 3, that the vendor might, 
in cases where the contract went off without fault on hivs part, 
and the occupation had been beneficial to the vendee, recover 
compensation for such occupation. That is a decision ex- 
pressly in favor of the plaintiffs, but it is not sustained by the 
later cases. In Howard v. Shaw, 8 M. & W., 118, Lord 
Abinger said (page 122): •* While the defendant occupied 
under a valid contract for the sale of the property to liim, he 
could not be considered as a tenant. The parties could not 
convert the contract for purchase into a contract of tenancy, 
nor, while the former was pending, infer another of a dif- 
ferent nature." In Winterbottom v. Ingkanif 7 Q. B., 611, 
619, it was held that where the vendee of an estate sold by 
auction has been suffered to enter upon and hold the prem- 
ises while the title was under investigation, and the contract 
has been afterwards determined for want of title, the vendor 
cannot on these grounds only recover for use and occupation, 
although a jury find that the occupation has been beneficial. 
Lord Denman, C. J., in that case, said : " The defendant cer- 
tainly was considered both by himself and the plaintiff as 
purchaser, not as tenant ; and the plaintiff cannot convert 
him into an occupier, liable to pay for his occupation, by his 
own wrongful act in not completing the contract of sale." 
Under the authority of these last two cases, and the doubt 
expressed in Smithes Leading Cases, 76 a, and Roacoe^s Nisi 
Prius, 245-6, we feel ourselves obliged, though reluctantly 
to decide that the plaintiffs cannot recover in this case. 

Rule discharged* 

Attorney for plaintiff, J. O, Foster. 

Attorney for defendant, Blanchard, Q, C, 

* Temple and others v. Scott and anoiher, being another action by the same 
plaintiffai against the executors of James McDonald for his ose and ocoapatioD of the 

other half of the farm, was determined by the decision in the above reported caee. 

Rep. 
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BATTLEMAN and Others v. McKENZIE and Others, 
January 3, 1866. 

A special verdict in ejectment bad been taken for plaintiffd by consent, subject 
to tbe opinion of tbe Court. It appeared at the argument that the action had been 
brought in the name of some only of the individu>il memb(>.rs of a corporation, and 
not in the name of the corporation itself. 

Held (Young C. J., dissenting), that the verdict must be set aside, vith costs 
of trial and of argument, and that an amendment without a new trial, as granted 
in Bovtilier v. Knock (ante p. 77), would pot be allowed, the amendment in 
that case without a new trial being granted solely on account of its peculiar cir- 
cumstances. 

A new trial was granted, with leave to the plaintiffs to amend by adding the 
names of other plaintiffs. 

Ejectment for lands in Victoria county. Plea, denying 
the right to the possession, &c. 

At the trial before Dodd, J., at Baddeck, in October, 1865, 
it appeared that the plaintiffs claimed under a grant from the 
Crown (which was put in evidence), dated lOth Sept , 1862, to 
themselves as trustees of the Presbyterian Church at Buiilar- 
derie. The dispute appeared really to be between this 
Church and the Church of Scotland. The defendants alleged 
that trustees of the Church of Scotland had taken possession of 
the lands in 1829, by authority of Mr. Crawley, then Surveyor 
General for Cape Breton, and that they (defendants) had 
held under these trustees for 19 years before action brought. 
It seemed, however, that two of these trustees afterwards 
became connected with the Free Church, and subsequently 
with the Presbyterian Church of the Lower Provinces, and 
were plaintiffs in this action. Rev. James Eraser, a witness 
for the plaintiffs, testified that, though a minister of the 
Church of Scotland when he arrived in Boularderie, he was 
in 1843, '44 and '45 a minister of the Free Church, and that 
the husband (since deceased) of one of the defendants, and 
father of the other defendants, went into possession for the 
first time in 1845, by his permission and that of his congre- 
gation.* The defendants' counsel moved for a non-suit, on the 

* Considerable evidence was ^ven with regard to the possession of the deiond- 
ants, and its character, bat as the case was decided on another point, it is unnecessary 
to xeport Uiis «Tidence,— Bhp. 
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ground that the Crown was out of possession for forty 
years before the grant passed to plaintiffs, and that, therefore, 
the grant passed for nothing ; and that there were no such 
persons as those named in the grant. 

The learned Judge declined to non-suit, but reserved the 
points, and, on his recommendation, a verdict passed for the 
plaintiffs, subject to the opinion of the Court upon the whole 
case, with power to direct a non-suit or a verdict for the de- 
fendants, or that the present verdict should stand, — the Court 
also to have the power to draw conclusions of fact from. the 
evidence in the same manner that a jury might, 

W. A. Johnston, for defendants. (Cites Prov. Act of 185T, 
chap. 52. This Act incorporates " the trustees appointed 
by the congregation of the Great Bras d'Or and of Man of- 
War Point, Boularderie, in connection with the Free Church 
of Nova Scotia on the 8th and 9th July, 1851, namely Donald 
McDonald, &c., [ten persons are named, among, whom are 
Murdoch Battleman and the other five plaintiffs] and their 
successors in office, by the name of the ' Trustees of the Free 
Church Congregation of Boularderie ; ' and vests in them all 
real and personal estate then belonging to those congrega- 
tions. The second section of this Act declares that the per- 
sons who at any time subscribed, or caused their names to be 
subscribed, or may from time to time subscribe, are the con- 
gregations of the Free Church of Boularderie, according 
to tlie congregational book under the ministerial charge of 
the Rev^ James Fraser, and his successors in office, to be 
elected according to the rules of the Free Church of Nova 
Scotia for the time being. The plaintiffs here have not sued in 
their corporate name, but in the name of some of the indi- 
vidual members of the corporation. The trustees forming 
the corporation are named in the Act of 1857, and only six 
of them are made plaintiffs in this action. The Crown had 
no power to grant in 1862, because it had been out of pos- 
session. (Cites Prov, Act of 1862, chap. 68. This Act recites 
that the two bodies of Christians known as the Presbyterian 
Church of Nova Scotia and the Free Church of Nova Scotia, 
were in the year 18C0 united into one, by the name of tlie 
Presbyterian Church of the Lower Provinces of British North 
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America. It then proceeds to vest in the congregations of 
the latter body all property, real or personal, hitherto belong- 
ing to the congregations of the two first named bodies. 
The Act also provides that conveyances of any lands or 
real estate heretofore made to trustees, or to trustees and 
their successors, for the use of any congregation, " now or 
hereafter to be in connection with the united body,'' shall be 
deemed valid conveyances in fee simple, notwithstanding that 
the heirs of the trustees are not named, and notwithstanding 
that the manner of appointing successors is not provided in 
such conveyance.) 

Blanchardf Q. C, contri. The trustees were in possession 
before they became a corporate body. They represent the 
Free Church, and the defendants took possession under the 
representatives of that Church. (Cites Grant on Corporations • 
63.) Chapter 50 of the Eevised Statutes gives a congrega 
tion power to incorporate themselves. (Cites 4 Leonard^ 
190.) If the action is not brought in the names of the proper 
parties I would ask the Court to allow an amendment, as was 
done in the case of Boutilier v. Knock. 

W. A. JohnstoUy in reply. 

Cur. adv. vult. 
The Court now delivered judgment. 

Young, C. J. In this case I have the misfortune tp. differ 
from my Brethren. It appears that some thirty years ago, Mr, 
Crawley put the then Presbyterian congregation at Boular- 
derie in possession of lands there. In 1857 they accepted an 
Act of incorporation, which vested these lands in the then trus- 
tees of the congregation by name. My Brethren hold that 
the fee simple thus vested in the&e trustees by an Act of 
the Province, without any grant, prevented the Crown from 
granting the lands again. In April, 1862, a general Act of 
incorporation was passed. The title of the trustees of the 
congregation to these lands was thus confirmed by two suc- 
cessive Acts of the legislature. A grant was then taken out 
in the names of Bix of the trustees. The parties appear to 
bave been ignoremt of their own Act of incorporation. I am 
11 



Digitized by 



Google 



162 BATTLEMAN akd Othebs v. McKENZIE and Othebs. 

inclined, seeing that the title is clearly in the congregation^ 
to apply the principle which we adopted the other day in 
BovJtUier v. Knocks and to amend the writ by inserting the 
corporate name of the trustees and giving judgment in their 
favor. My Brethren, however, think that the amendment made 
in BoutUier v. Knock, shonid be confined to the special cir- 
cumstances of the case. Then comes the question of costs. 
As a question of law, there is no pretence of title in the 
plaintifiTs as individuals, and, therefore, I have no difficnlty in 
granting the defendants the costs of the argument. I have 
a good deal of difficulty, however, in assenting to grant 
them the costs of the trial. My Brethren think that, as the 
plaintiffs have mistaken the mode of bringing their action, 
they must pay botb the costs of the trial, and of the argu- 
ment. 

Johnston, B. J. To avoid misapprehension I wish to state 
the grounds upon which I give my judgment This was a 
special verdict for plaintiffs by consent, subject to the opinion 
of the Court. The Court, having considered the case, think 
that the plaintiffs have failed to make out their titloy^^having 
mistaken the name in which the action should be brought. 
The consequence of that is that the defendants are entitled 
to a judgment, either of non-suit or for a new trial. If they 
are entitled to judgment they are entitled' to all the conse- 
quences which follow, viz., the costs of the trial and of the 
argument — of the whole action in fact 

DoDD, J: If I had charged the jury in this case, I should 
have directed them to find a verdict fbr the defendants, be- 
cause they proved title out of the plaintiffs, and that is 
always sufficient in an action of ejectment. I do not think 
that this case comes within the principle of the amendment 
made in the case of BoutUier v. KruKk. 

DesBarres, J.^andWHiEENB; J., concurred with the majority 
of the Court. 

A rule was granted setting aside the verdict and directing 
that the plaintiffs should pay the defendants the costs of the 
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argument and of the trial, and that the plaintiffs should have 
leave to amend by adding the names of the other plaintiffs* 

Bule accordingly. 
Attorney for plaintiffs, Campbell, Q. C. 
Attorney for defendants, N. L. MacKay. 



ANNIS AND Another v. COOK and Another.. 

January 3, 1866. 

Where an arbitrator makes a mistake in the heading of an award in the chris;. 
tian name of one of the parties, the award will be referred baek to him for 
imendment, althoagh the time for his making the award has expired, and the re- 
ference was by consent of parties, and although no power of amendment was re- 
wrved in the role of reference. 

J. W. Johnston, Jr., had obtained a rule nwi on a former 
day to enable the plaintiffs to enter up judgment, on the award 
in this suit, against Joseph H. Cook, or to refer the award' back 
to the arbitrators to amend an error in the christian name of 
Joseph H. Cook, by substituting Joseph for John in the head- 
ing of the cause in the award. The rule had been granted 
on the aflSdavit of George W. Barss, the arbitrator who wrote 
the award, in which he stated that by mistake he had written 
Cook's name John H. Cook, instead of Joseph H. Cook. 

The rule now (Dec. 30, 1865) came on for argument. 

J. W. Johnston^ Jr.^ in support of rule. This is a mere 
clerical error which the Court will either amend on motion, or 
refer back to the arbitrators to be amended by them. 8 
ScoWa N. B., S51 ; 1 tt5.,128/ 16 do., 586; 17 do., 182/ 
16 do., 162 / 11 Eng. Law & Eq. B., 596. 

Blanchardf Q. C, contra. The time for making the award 
has now expired, and the arbitrators are functi officio. In all 
the cases cited on the other side there was a compulsory 
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reference by order of the Court, but this is a reference by 
consent of parties and the same rale does not apply. Bev. 
Statutes, chap. 146, sec. 11, gives power to the Court to send 
the award back to the arbitrator for amendment, but that 
refers solely to compulsory references under the Act. (Cites 

3 J?. <fc Ad., 234; 2 Ch. Ar. Q, B, Prac. 1609, 10th ed.) At 
all events the power of amendment must be reserved in the 
rule of reference, where the reference is made by consent, to 
enable the arbitrator to make an amendment such as that 
required. 

Our. adv. vult 

Young, C. J., now (January 3, 1866) delivered the judgment 
of the Court. After referring to the facts, his lordship said : 
Mr. Blanchard contended that the power of the Court to 
order an award to be amended was limited to compulsory re- 
ferences, or that it only applied to cases where power to 
amend was reserved in the rule of reference itself. Now, I 
find in Archbold on Awarda, p. 85, that the clause of the English 
Act, which is similar to section 11 of chapter 146 of our 
Eevised Statutes, has been held to extend not only to com- 
pulsory references, but to all references by consent of par- 
ties. In Bird v. Penricej 6 M. & W., 754, a case was sent back 
to an arbitrator to determine the issue on an account stated, 
and to correct the award in that particular. The award was 
re-drawn and upheld by the Court. In Fergusan v, Norman^ 

4 Bing., N. C, 52, an award was remitted to an arbitrator 
to state facts with more particularity. The arbitrator 
amended it, and it was referred back to him a second 
time. In Bradley v. Phelps, 11 Eng. Law & Eq. B., 596, it was 
held that if an award is invalid the Court may, upon appli- 
cation of the party objecting to it, either refer it back to 
the arbitrator or set it aside. In 1 (7. J?., 128, the arbitrator 
mistook the name of the plaintiff, calling him James instead 
of Joseph, and the Court granted a rule to enable the arbi- 
trator to amend the mistake, which he did by a certificate on 

- the back of the award. This case is recognized in 17 C. 5., 

185. On these authorities we allow the award in the prin- 

. cipal case to be amended by the arbitrators making an en 
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dorsement thereon of the proper name, the plaintifiFs thereupon 
to have judgment with costs, but neither party to have the 
costs of the argument. 

Bale accordingly. 

Attorney for plaintiffs, C. Morse. 

Attorney for defendants, H. W. Smith. 



Mcdonald v. mills. 

January 3, 1866. 



A magistrate's Bammons, not endorsed with the notice required by the Provin* 
cial Act of 1865, chap. 1, sec. 6, is absolutely void. 

Blanchard, Q. C, had obtained a rule nisi to set aside a 
judgment of DesBarres, J., for plaintiff, on appeal, confirming 
a judgment of a Justice of the Peace "for balance due on 
note after deducting payments made by defendant and set-off 
as proved." It appeared that the defendant had taken the 
objection at both trials that the summons was not endorsed 
with the notice required by the Act of 1865, chapter 1, sec- 
tion 6. He gave no evidence at the trial, either by himself 
or by calling witnesses. 

The rule now (Dec. 30, 1865) came on for argument. 

Blanchard J Q. C, in support of the rule, stated the facts 
and read the section above referred to. [DbsBarres, J. 
What operated on my mind was that defendant was told four 
days before the trial that he must file his set-off.] 

MRler, contri. I contend that the only effect of the notice 
not being given on the summons is that the detendant can 
give evidence of a set-off at the trial without having filed it. 
Evidence of set-off was actually given in this case at the 
trial, as the cross-examination by the defendant's counsel 
brought out the evidence. I think, therefore, that the de- 
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fendant is not in a position to ask the Court to set the jadg- 
ment aside* 

Blanchard, Q. (7., in reply. [Young, C. J. Yon mnst con- 
tend that the writ is absolutely void for want of this notice.] 
Yes, just as much so as if the magistrate's name had not been 
signed to the writ. 

Cur. adv. vuU. 

Young, C. J., now (Jan. 3, 1866) delivered the judgment 
of the Court. 

Mr. Miller's argument was that the only eflfect of omitting 
this notice was to enable the defendant to give evidence of 
set-oflf at the trial without filing a plea of set-off. We do not 
think that this is the true construction of the section. We 
consider that the real intention of the legislature was that 
there should be no summons without this notice, and, there- 
fore, we consider this writ absolutely void, and give judg- 
ment for defendant. 

Judgment for defendant. 



BELLONI V. MURPHY. 
January 3, 1866. 



The objection to the want of the notioe on '& magistrate's snmmons required by 
the Provincial Act of 1865, chap. 1, sec 6, is waived by the defendant when he goes 
into his evidence at the trial before the magistrate. 

DoDD, J. This was a case that came before me on appeal 
from a magistrate's judgment, and in which I reserved a point 
awaiting the decision in McDonoM v. MiUa. The defendant 
in this case actively defended the suit before the magistrate, 
and went into his evidence, and, by so doing, we think that 
he waived the objection to the want of the notice on the sum- 
mons required by the Provincial Act of 1865, chap. 1, sec. 6. 
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BOND AND Another v. IVES, Administbatob, Ac. 
December 20, 1865.* 

A plea, thoagb in the present tense, refers to the time at which the writ issued* 
tDd not to the time at which the plea is pleaded. 

Where an action is bronght on a foreijj^ judgment, and the declaration claims 
the eqaivalent in Nova Scotia currency of the amount of the judgment, it is a de- 
partnre to claim in an equitable replication an increased amount, on account of the 
depreciation of the currency of the foreign country, equivalent to the change in th® 
value of the currency since the cause of action arose. 

Assumpsit on a judgment obtained in the Supreme Court 
of Massachusetts on the 26th Feb'y, 1864, by the plaintiffs 
against one Hugh McKinnon, of whom defendant is the ad- 
ministrator, for $326.84. 

The first count alleged, among other things, that the " said 
sum of $326.84 is eqtiivalont to $500 in currency of Nova 
Scotia." 

Fifth plea to said first count, stating, inter alia, that de- 
fendant "denies that the sum of $326.84 of United States 
currency is equivalent to $500. in currency of Nova Scotia." 

Eighth plea to said first count, among other things, deny- 
ing, &c., a.s in the fifth plea, and averring that "the sum of 
$326.84 currency of the United States is much less in value 
than $326.84 of the currency of Nova Scotia." 

Demurrer to those parts of fifth and eighth pleas which 
deny, &c., as above, for the following reasons : 

1. Because said denial refers to what happened to be the 
equivalent between the sums named, in United States cur- 
rency and currency of Nova Scotia respectively, at the time 
when said pleas were by said defendant pleaded, and not to 
the time when the plaintiffs' writ was issued and when pro- 
ceedings were commenced in this action, and is, therefore, 
immaterial and irrelevant. 

2. Because the same objection applies to that part of de- 
fendant's eighth plea,. which avers that the sum of $326.84 
currency of the United States is much less in value than 
$326.84 of the currency of Nova Scotia. 

Joinder in demurrer. 

*Thi8 case has been accidentally misplaced in point of time. 
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EepHcation upon equitable grounds, stating, among other 
things, that in equity and good conscience defendant ought 
to pay said judgment according to the relative equivalent 
between the currencies of the United States and of Nova 
Scotia when the original promises were made, and when the 
original cause of action arose, and not according to any de- 
preciated or diminished value of said United States currency 
which may, by any means, have since happened. 

Demurrer thereto. Because the plaintiff brought his ac- 
tion to obtain the amount of a judgment recovered by him in 
the United States against the late Hugh McKinnon for 
$326.84, and he can only be entitled to recover that sum or 
its value in the currency of Nova Scotia, and as he is not 
legally or equitably entitled to more, and he has not in his 
writ claimed to recover any special damage, he cannot claim 
more in his replication than the said sum of $326.84 United 
States currency, or its equivalent in Nova Scotia currency. 

Joinder in demurrer. 

Both demurrers now came up for argument together. 

B. O, Oray^ for plaintiffs. The substantial question as I 
take it is the measure of the two currencies. My objection 
to the pleas is that they are in the present tense. Revised 
Statutes, chap. 134, sec. 97, and forms annexed. Bullen dt 
LeaJce, 575 ; 2 Exch. 471. If a plea of set-off were pleaded, it 
would be necessary that it should allege that the plaintiffs 
were and still are indebted, &c. 4 Exch. 159 j i Q. B. 2S9 ; 
3D. dt L. 407 ; Mass. Law Reporter, April, 1865 ; ^ M.& W. 
559. [Young, C. J. Surely **is equivalent" in a writ means 
at the time of the issue of the writ. As regards the pleas, 
if they had said " was at the commencement of this suit,"^ 
you admit they would have been good.] Yes. [Young, C. J. 
Then I call the objection matter of special demurrer only, and 
such demurrers are not allowed by our practice. Revised 
Statutes, chap. 134, sec. 61, Wilkins, J. You say that the 
plea is immaterial, because it does not answer to the time of the 
declaration, that the defendant uses the word ^* is " referring 
it to the time at which he pleads.] Yes. [Wilkins, J. I 
think the objection must be taken to be matter of special de- 
murrer. Suppose the defendant had said, I deny $500 to be 
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the value in Nova Scotia currency, of tlio $326.84 in the 
judgment. Is not that substantially what he has said ?] I 
would take that not to be an immaterial allegation. [Young, 
C. J. Your objection would apply equally to *' that the alleged 
deed is not his deed." Surely that means — not his deed at 
the time of action brought.] (Cites 4 EcLSt, 502 ; Z M. & W. 
442 ; 1 ditto, 2.09.) 

Solicitor General contra. This action is brought on a judg- 
ment, and the declaration sets out the judgment and nothing 
more. The replication on equitable grounds sets up a new 
case altogether, and is a departure. Can a party claim dam- 
ages against a man who appeals from a judgment ? 

B, G, Gray, in reply. The departure, if any, of the repli- 
cation from the declaration is matter of special demurrer only. 
Rev. Statutes, chap. 134, sec. 61 ; 5 Vomyn^s Digest, 101, Title 
Pleader P. 10; 5 B. & Aid. 71. {Solicitor General A 
departure in pleading is matter of substance.) I claim that 
there is no departure here. The special damage claimed is not 
a departure. The declaration claims a larger amount than the 
amount of the judgment. [Young, C. J. You have taken 
a judgment, then your previous claim is merged in that.] I 
contend that that is not the case on a foreign judgment. 
[Young, C. J. You have sued on a judgment.] But not for 
the amount of a judgment. [Young, C. J. But still on a 
judgment.] (Cites 33 Eng. Laio and Eq., Rep. 513 ; 5 jT. if. 
381 ; 99 Eng. Com. Law Rep. 179.) I contend also that the 
claim is not merged in the judgment, that we can still go on 
on the original promise. [Young, C. J. *You surely can not 
go into that without having it alleged in your declaration.] 
I have pleaded it, — it. is pleaded in the replication. This is 
not an action on a. domestic judgment. We are asking for 
the equivalent in this currency of a sum of money in another 
currency, and when we claim that equivalent we have a right 
to point out how we do so in the replication. [Wilkins, J. 
The difficulty is that you are putting on the record in 3'our repli» 
cation allegations distinct from those you have made in your 
declaration. Young, C. J. In the replication you are claim- 
ing on a ground of action not set out in your declaration. In 
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the declaration you claim an amount due on a judgment, and 
in the replication you liave gone a step beyond this and have 
claimed a sum referring to the original contract. That can- 
not be done under this writ.] My view is that I am not 
claiming more than is equivalent to the original sum. If I 
am not asking more than so many dollars and cents as are 
equivalent to the amount of the judgment, and there are 
two equivalents, can I not point out by the replication which 
of the two I am claiming? [Wilktns, J. The answer to all 
that is that it should be set out in the declaration] 

The CouBT. There must be judgment for the defendant oh 
both demurrers. 

Judgment for defendant. 
Attorney for plainiiflFs, B, O. Oray. 
Attorney for defendant, Solicitor General, 



ELLIOTT AND Others v. LADDS. 
January 3, 1866. 

Where a cause, which stood namber 65 on the docket of jary oanses marked 
for trial on the first day of the sittings, was tried on the first day of the jary 
trials in the absence of the defendant (who swore to surprise) and her' wit- 
nesses, thongh her counsel was present throughout the trial, and addressed the 
jury, and her attorney was present at the close thereof, a new trial was granted, 
the costs of the first trial and of the argument to abide the event. 

The Court will not on a summary application hold an attorney liable for costs 
for negligence, unless such negligence is clearly and unequivocally proved. 

Where affidavits were read and filed at the time a rule nisi was moved 
for, though the rule did not refer to them, the Court, no surpiise being alleged 
by the other side, allowed the rule to be amended at the argument by reference 
to the affidavits, Wilkins, J. dissenting. 

B. 6. Gray had obtained a rnle nisiy which he now (Dec. 
23, 1865) moved to make absolute, to set aside the verdict 
for plaintiflFs, and for a new trial. 

The rule referred to no aflSdavits or papers, but the affida- 
vits of the defendant, James Stanford, and Elizabeth Ladds, 
and the examinations of W. A. D. Morse and William Walsh, 
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taken before a commissioner, were read in moving for the 
rule. 

The following were the grounds stated in the rule : — 
1. For culpable negligence of the defendant's attorney, S. H. 
Gray, Esq., in not attending said trial until the close thereof, 
and in not procuring the attendance of defendant and her 
witnesses thereat, by reason whereof said cause was unde- 
fended at said trial. 2. That the verdict was rendered upon 
incompetent and insufficient evidence. 3. That the verdict 
was lor rent of the whole house, whereas the defendant 
rented and occupied only half thereof, &c. 4. That de- 
fendant has a good and substantial defence on the merits, 
which, from the cause assigned in the first ground herein, she 
was precluded from establishing by evidence at the trial. 
5. That defendant was entirely taken by surprise on first 
hearing that this cause was reached in its order for trial, and 
was not able to ascertain the probable time of trial, although 
using every diligence for that purpose. 

The rule further provided that the defendant's attorney 
should pay to the defendant the plaintiffs' costs of the late 
trial of the cause, and also the costs of this application as be- 
tween attorney and client, unless cause to the contrary were 
shown at the time named for the return of this rule. The 
rule also provided that the plaintiffs should take no prejudice 
as to the costs of the late trjal by reason of this rule, and 
that in the meantime all further proceedings should be 
stayed. 

At the trial before Wilkins, J., at Halifax, in October, 18C5, 
John B. Elliott, one of the plaintiffs, testified that the defend- 
ant had been tenant for the year ending the 1st May preced- 
ing of a house in Dartmouth, belonging to an estate of which 
he was an executor,. £20 a year being the rent originally pay- 
able. On cross examination this plaintiff (who was the only 
witness examined at the trial) said that he had no personal 
communication with the defendant (one Fuller being the 
agent employed), but that she had once offered him (witness) 
XIO. 

A verdict without further opposition was taken for the 
plaintiffs for £20. 

The affidavits of Joseph H. Weeks, John W. Ouseley (plain- 
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tiffs' attorney), S. H. Gray (defendant's attorney), William 
0. Schwartz, N. Russell, B. H. Eaton, George Shiels, and J. 
W. Nutting, were read at the argument. 

The various affidavits were very voluminous, but the follow- 
ing appeared to be the only material points. It seems that 
the cause stood number 93 on the docket for the October 
sittings, and number 65 on the list of the causes marked for 
trial on the first day of said sittings, that it was somewhat 
unexpectedly reached about 3J p. m. on the first day of the 
jury trials at said sittings, that S. H. Gray then sent for the 
defendant and her witnesses (all of whom resided in Dart- 
mouth), having an hour previously thereto directed his clerk 
to prepare subpoenas for the witnesges. The defendant 
and her witnesses left Dartmouth for Halifax by the steam 
ferry shortly after being so notified, but before their arrival 
the cause had been tried, and judgment given for the plain- 
tiffs. Morse, defendant's counsel, informed S. H. Gray, about 
half-past twelve o'clock, that the cause would probably be 
reached soon, but Gray seemed to think there was no 
danger of it. Morse opened the defence, but neither 
his client nor her witnesses being present, he was unable to 
oppose by evidence the plaintiffs' claim, and a verdict there- 
fore passed for the plaintiffs as already stated. It also ap- 
peared that the defendant had several times, both on the first 
and second day of said sittings, made enquiries of her attor- 
ney, through her daughter, as to the time when the said 
cause would probably be tried, and had been unable to obtain 
any exact information. The affidavits on the part of the 
plaintiff, and those on behalf of the defendant, were conflict- 
ing with regard to the merits of the case. The defendant 
testified that she had rented only one half of the house from 
Fuller, the agent for the Elliott estate, at $50 per annum, 
which she had tendered and offered to pay. Joseph H. 
Weeks swore that Fuller denied the letting of half the house 
to the defendant. 

B. G. Oray, in support of rule. (Reads the Judge's min- 
utes of the trial, and the affidavits read in moving for the rule 
nisi,) 
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Ouseley then read the affidavits on behalf of plaintiffs, and 
S. E. Gray read his own alEdavit. 

Solicitor Oeneraly for plaintiffs, shows cause. In 1 Moore & 
Scott, 229, a cause was called in the absence of the defen- 
dant's attorney, and no one appeared for the defendant, and 
yet the Court refused a new trial. As the affidavits on be- 
half of the defendant are not referred to in the rule, they 
cannot be used now. To allow them to be used now will be 
a violation of a long established rule of practice. [WiLkins, 
J. The only security the Court have is that a rule should 
state on what it is granted. Johnston, E. J. The affidavits, 
it appears, were in point of fact read when the rule was 
moved for. It is not as if they had not really been read. 
Young, C. J. I see no difficulty in the matter at all. The 
question is have we the power to amend the rule or not. I 
think we have and there is authority for it. (His lordship 
here consulted with the other Judges, and then said : We are 
of opinion that the rule may be amended by reference to the 
affidavits read in moving for it, as they were filed on the 22d 
November last, and no surprise is alleged.) WiLKiKs, J. I 
do not wish to be understood as assenting to this.] 

8. H. Oray. The ^defence intended to be set up was not 
that the defendant was tenant at $50 per annum. I could 
have shown that she was not tenant to the plaintiffs at all. 
Though the defendant has treated me very badly, I should be 
sorry that she should lose a new trial. I consider that I have 
not been guilty of negligence. If I stated that there were 
63 causes before this market} for trial on the docket, on that 
ground alone I would have obtained a new trial. 2 Dowling^ 
246; 2 ChiUy'8 jRcp. 269; 3 B:& Aid. 328. In this last case 
the cause had been several days on the list of causes for trial, 
and had at last been taken out of its order as an undefended 
cattsdj and a new trial was granted on payment of costs. The 
cause we are now considering was taken out of its order, 
because several of the cases preceding it had been set down 
for particular days. 

B\ 01 Oray^ in reply. I admit that an attorney caii bo 
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made liable onlj for gross negligence, but this case shows 
snch negligence on the part of the defendant's attorney. 
None of the cases go so far as this, where the attorney was 
banted into Coart by the client and his associate connsel two 
or three hours before the case was called, and he himself saw 
the state of the docket. It the attorney was notified nearly 
three hoars before the case was called, and took no action for 
an hour or two afterwards, surely there i^as gross negli- 
gence. [Young, G. J. Even admitting all that you say, the 
modern cases do not go the length of punishing the Attorney 
by the act of the Court. The case in 3 Taunt 484, has 
been over-ruled. Do you not think that, in common justice 
to the Bar, the Court should not impose costs on the attorney, 
unless there is a clear, unequivocal case against him ? Dodd, 
J. The Courts will not decide a case where the affidavits 
are conflicting, but will leave the parties to a jury]. In 3 
Dowl. 798, the plaintiflPs attorney was compelled to pay costs 
on account of the plaintiff being non-suited through the neg- 
lect of his clerk. (Cites 8 Bing. 144, 5 Bing. N. C, 112; 
29 Eng. Law & JEq. Hep. 306; 11 ditto, 420.) I rely on the 
point that had defendant's witnesses been in Court a verdict 
could not have been rendered against her. In 3 Taunt. 484, 
a cause was tried as an undefended cause from the neglect 
of the defendant's attorney, and a new trial was granted, he 
paying the costs out of his own pocket as between attorney 
and client. {Solicitor Cfeneral. A case in which the defen- 
dant's counsel has addressed the jury is not an undefended 
case.) Cites T M. & W. 143. 

Solicitor General cites as to affidavits not referred to in a 
rule not being allowed to be read at the argument, 2 Oh. Arch. 
Q. B. Practice, 10th ed. 1510-1522, and 1 Q. B. 315. 

Cur. adv. vuU. 

Young, C. J. now (Jan. 3rd 1866) delivered the judg- 
ment of the Court. 

After stating the facts of the case, his lordship said : — 
Though this case was not actually undefended, the merits 
were not heard, and, referring to the case in 2 DowL 246, 
and the peculiar facts of this case, we are of opinion that a 
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new trial should be granted, the costs of the first trial and 
of the argument to abide the event. As regards Mr. S. H. 
Gray, we do not award costs against him, nor do we allow 
him costs. 

Bale accordingly. 
Attorney for plaintiff, Ouseley. 
Attorney for defendant, by substitution, B. G. Gray. 



ZINK AND Others v. ZINK. 

January 3» 1866. 

Where an action is brought to test the validity of a will in which all the heirs 
of an estate are interested, the costs of such action should not be borne solely by 
the losing party in the suit, but those of both parties should be a chaige on the 
estate, in analogy to the practice on feigned issues. 

Ejectment, tried twice at Lunenburg, and in which the 
question of costs stated in the judgment came before the 
Court during this Term. 

No formal argument was had on the point, but it was very 
briefly referred to by JameSj for the plaintiflFs, and J. W. 
Johnston, Jr., for the defendant. 

Young, C. J., now delivered the judgment of the Court. 

This cause was tried before me for the second time at the 
last October Term in Lunenburg, on* the amended writ and 
plea thereto ; and a verdict was again found for the plaintiffs 
for the lands in the first count, being the same lands that 
were devised by George P. Zink, deceased, to his son, George 
Zink, the father of the plaintiffs, by his will, dated in March 
1859. 

The jury, in rendering their verdict, declared that they 
found against the will of 9th July, 1861, on both the grounda 
on which it had been attacked, because in their view the tes- 
tator at that date had not the capacity to make a will and 
the will was not duly executed under the Statute. In this 
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finding the defendant has determined to acquiesce, and the 
plaintiffs' counsel has moved for judgment. 

The finding as between the parties to this suit has in effect 
set up the will of March, 1859, but that will and the parties 
interested in it are not before us, nor can we anticipate the 
proceedings that may be had for the final settlement of the 
estate in the Court of Probate. 

The knowledge, however, that we have acquired from the 
two trials and arguments before us, of the position of the de- 
fendant, and the two letters of Mr. Solomon, the Judge of 
Probate, dated 26th March and 2nd April, 1862, conclusively 
show that the costs of this suit ought not to fall on the de- 
fendant alone, as it was brought in fact to test the validity of 
the will, and the general principle applies as in the case .of a 
feigned issue. In view of this, the Judge of Probate at 
Lunenburg will probably allow the costs of both parties to be 
taxed in this Court as a charge on the estate, and we suspend 
execution against the defendant therefor for ninety days, 
within which period the estate may be settled up if the de- 
fendant is diligent in pressing it on. 

Utile accordingly. 

Attorney for plaintiffs, Deabrisay. 

Attorney for defendant, CreightoUj Q. 0. 



POPE V. THE PICTOU STEAMBOAT COMPANY. 
Janudkry 8, 1866. 

An order of Her Majesty in Ck>ancil allowed an appeal from the Judgment of the 
Supreme Court of this Province to herself in Her Privy Council, *« in case such 
judgment, decree, order, or sentence shaU involve directly or indirect^ any daim, 
demand, or question to or respecting property in any civil right amounting to or of 
the value of £300 sterling, (£375 currency.)" 

The sum to recover which the action was brought was £340 currency, but adding 
interest on this amount from the date of the writ nntil Judgment, together with the 
costs of the successful party, increased the sum to over £300 sterling. 

Leave to appeal was granted, the respondent being at liberty to raise any qnesttoii 
With regard to the appealable amount before the Privy Council 

WiLEiNS, Q. C; on a former day in this Term bad moved for 
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an appeal to the Judicial Committee of the Privy Council 
ftom the judgment given in this case on the first day of the 
Term. The motion was founded on an affidavit of his own, 
in which he stated that the steamboat, to recover the price 
of which the action was brought, was sold to the defendants 
for X340 currency, that the interest on that amount from the 
date of the writ was X27, that the costs of the plaintiiOT, and 
the sherifiy counsel, and witness fees,, amounted to £60, and 
the costs> of the defendant to X50, — in all £41%. 

Bie- contended that the wording of tlu) ovder in< Cbuncif 
relating to appeals from Nova Scotia was different from that 
relating to the other colonies, except Antigua and New 
Brunswick. The words in the order applying to this Pro- 
vince were, '' where any such judgment, order, decree- or 
sentence shall involve directly or indirectly any claim, de- 
mand or question to or respecting property in any civil right 
amounting to or of the value of X300 sterling.'^ In 12 MoareU 
Privy Gauncil Oasea^ 467, interest was allowed to be added to 
make up this amount (Cites also 9 Moore^ 100, and 7 diUo,l95*\ 

Young, C. J., now (January 3rd, 1866) delivered the judg.- 
ment of the Court. We are not disposed to refuse th» Idave* 
to appeal, but wo would recommend the plaintiff to Iuufc the 
defendant's costs taxed in order to meet any difficulty. We 
suspend judgment, therefore, during the appeal, but the de^ 
fendant will be at liberty to raise any question as to the^r 
appealable amount before the Privy Council. 

Rule aocordingly.* 

Attorney for plaintiff, Wilkins, Q. C. 

Attorney for defendants, A. G, McDonalds 

* On the 15th Janoaiy, 1866, two bonds were filed, one at Pietoai from the phdntilf 
and Heniy B. Narraway, and the other at Ha]i&x, from the plaintiff and Thomas 
Bolton, each conditioned in £500 aterling for pro^eoating th«i appeal, the one signed 
br the plaintiff 1^ his attorney, M. L WiUdns, and the other by his attorn^, Thomas 
Bolton. Kxoeptioos were taken to both by W. A. Johnston for want of authority 
to the two attorneys, and to Karraway's for inanfSciem^. Aflidarits were filed which 
■ostained these objections whieh werp not cont r overted, and .W« A.. JoluNrton moved 
tiiereon before DesBarres, J., at Chambera, on the 2Srd January, to qoash the appeaL 
DesBarres, J , (Jan. 80th), deelined to interfere, stating that he considered that the « 
objections were rather ibr the appellate Ooart. W. ▲. Johnston sojbseqoently (Peb«.. 
maxy 2l8t) renewed his motion before Toang, C. J., who also declined to interfere, 
stating that he thoaght the appellate Court shoald decide its own practice. Thoi* 
appeal was not pro8eoqUd.-i--BKr. 
18 
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Note. — The following cases were also argued and decided 
•during the present Term, but, for the reasons which will ap- 
pear below, it has been considered unnecessary to publish 
anything more thau'the ensuing brief notice of them. 

McKenzie v. McKenzie was an equitable suit tried before 
DesBarres, J. and an ordinary jury at Pictou, in October, 
1864, when all the issues were found for the defendant. 
WUkiiw, Q. C, for the plaintiflF, argued in favor of setting aside 
the verdict, but was stopped by the Court on the ground that 
the point for which he was contending, namely, that estates 
tail were not abolished by the Provincial Act (Rev. Statutes, 
:2d series, chap. 112), where a valid remainder was limited 
thereon, was settled otherwise by the decision in re Estate 
of Simpson (ante, vol. 1, p. 317). Judgment was therefore 
.given for the defendant, without calling on the Solicitor 
General, who appeared for him. 

Angus v. Ibbetson was an action of dower, tried before 
Wilkins, J., at Amherst, in October, 1865, when a verdict 
passed for the plaintiff. A rule nisi had been taken out 
Tinder the Statute, to set the verdict aside. Smith, Q. 6*., 
moved to make the rule absolute., his main, if not sole ground, 
at the argument, being that the notice of demand of dower 
should have specified by metes and . bounds the land out of 
.which the dower was sought. The Court Considered that it 
was impossible to sustain this position, and accordingly 
stopped Smith, Q. C\, and without calling on Blanchard, 
Q. 6\, contri, discharged the rule.' Smith, Q, C, immediately 
afterwards, before the whole Court, acquiesced in the pro- 
priety of the decision, and himself cited several modern cases 
supporting it. 

In re Pineoetal. was argued by Blanchard, Q.C, for the ap- 
pellants, and the Solicitor General and Oldrigkt, for the respon- 
dents, the Trustees of Schools for School District No. 19 in 
the County of Cnmberfand. Young, 0. J., on the last day of 
;term, delivered the judgment of the Court in fuvor of tlio 
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trustees, but the decision turned almost wholly on the con- 
struction of a mere temporary Act (Act of 1865, chapter 28), 
which was virtually repealed by chapter 29 of the Acts of 
1865, which came into eflFect in October of the same year. 
The Court held that " all fvinrt assessments," in the eighth 
section of the first mentioned Act, referred to assessments 
made after the assessments contemplated in the seventh sec- 
tion should have been completed. 



Bliss, J., was absent during the whole of Jhis Term from 
illness. 



END OF MICHAELMAS TERM. 
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SUPREME COURT OF NOVA SCOTIA, 

MIOHADLMAS VACATION. XXIX VICTORIA^. 



CHAMBERS DECISION. 



Ccram DesBarbeS; J, 



LYONS V. DONOVAN, 

Jattttary 25; I866w 

Error of JodgnMnt fa an arbitrator is not soiBeient gronnd for [aetttng-aaidir 
his award. 

To set aaida an award on the ground of mistake on the part of an arbitratoi'^ 
the mistake mnst be apparent on the iaoe of the award, or admitted by the aibi^ 
tiator ; and in the latter ease it most ako be shown that the ja(|$^®n^ ^^ tll^ 
arbitrator was influenced b^ it, and that, if It had not happened, be woold barer 
made a different award. 

LENOishad obtained a role Ttm to set a&idd the award iir 
this case, '^ for mistake and niiscoDda€t of the arbitrators 
which appears by evidence, the balance of aecoQnts bein^ 
clearly in favor of plaintiff, also lor that the facts are not snffi- - 
cient to warrant a finding for the defendant, also for that the 
arbitrators have omitted crediting the plaintiff with hier- 
account distinctly acknowledged and proved.^^ 

It appeared that the plaintiff, by his particuIiaTS, -claimed ' 
$2S2.28, while the defendant, by his partiiciftlar& of set-off/- 
claimed that the plaintiff was indebted to him in the sam of • 
$246 . 07. The canse had been referred to Blaocbard,. Q. C.,. 
and H. 0. D. Twining, who made an award in favor of the- 
defendant for $8. 

The rale was granted on reading the affidavits of the ptaia^ 
tiff, and of Cornelius Phelan and Michael Eeefe. The plaintiff 
swore to admissions by the defendant, at the reference, which 
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he contended conclusively showed a balance dtie him (plain- 
tiff) of over $60. Plaintiff's affidavit was corroborated to a 
certain extent by those of Phelan and Eeefe. 

Goanter affidavits were made by the defendant and his 
attorney. The defendant swore that the plaintiff was largely 
indebted to him, and denied that he admitted the (Aaintiff's 
account at the reference as stated by him, but, on -^the con- 
trary, stated that he positively denied thereat his liability 
for $123 of such account. Defendant also contradicted the 
statements of Phelan and Eeefe, and his affidavit was largely 
corroborated by that of his attorney. 

There was also a short affidavit from Blanchard, Q. C, the 
substance of which is stated in the judgment. 

The rale now (Jan. 16th, 1866) came on for argument. 

LeNoir, in support of the rule, read the affidavits of the 
plaintiff, Phelan, and Keefe above referred to, and contended 
that they showed such mistake on the part of the arbitrators, 
£^s to require the Court to set their award aside. 

Ousdej/f contr^, contended that the award could not be set 
aside unless it were shown that the arbitrators acted dis- 
honestly or corruptly. 2 Ch. Arch Q. B. Prae. (10th. ed.) 
1612. 

LeNoir, in reply, cited 1 Vesetf Jr. 369 ; 9 Exch. 662 / 13 
Q. B. 955 ; 6 Bing. N. 0. 187. The arbitrators could not show 
by figures how they made up the $8. 

Our. adv. vuU. 

DbsBarbbS; J. now (Jany. 23, 1866) delivered judgment. 

The ground upon which the order nisi was moved for and 
granted to set aside the award in this case was that the ar- 
bitrators, to whom the subject matters in difference between 
the parties^ had been referred, had made so gross a mistake in 
the calculations of the amounts, proved before them on the 
part of the plaintiff, as to amount, though not in a moral point 
of view, yet in the judicial sense of that term, to misconduct 
on their part. 

I had strong doubts whether the facts stated in the affida- 
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vits made to obtain that order were safficieDt to warrant me 
in granting it, but I consented to grant it, on the statement 
made to me by the plaintiff's counsel that he would be pre- 
pared with authorities to show that this was a case, in which 
I had the power to interpose to prevent great and manifest 
injustice being done to the plaintiff, either by the carelessness 
or misconduct of the arbitrators in making an award against 
him, when it clearly appeared from the evidence that the de- 
fendant was largely indebted to him. 

Having attentively read and considered the aflSdavits pro- 
duced on both sides, I feel it but due to the arbitrators to say 
that I have failed to discover any ground for the imputation 
of carelessness, much less of misconduct, on their part in the 
investigation of the accounts and dealings between the par- 
ties, in which there were disputed items, and in respect of 
which there was contradictory evidence alono for them to 
pass upon. 

This then is not a case, in which, as I view it, either the 
Court or a Judge has any power to interfere, or can or ought 
to interfere with the decision of the arbitrators, who, in the 
absence of any proof to the contrary, I am bound to presume 
have decided the matters in difference submitted to them 
according to the best of their judgment, and with the view 
of doing impartial justice to both parties. To give the Court 
or a Judge such a power the mistake or carelessness of the 
arbitrator must be of so gross a character as to amount to mis- 
conduct. In Knox v. Symmonds, 1 Vesey Jr. 369, the Lord 
Chancellor says : " A party to an award cannot come to have 
it set aside upon the simple ground of erroneous judgment 
in the arbitrator, for to his judgment they refer their disputes, 
and that would be a ground for setting aside every award. 
In order to induce the Court to interfere there must be some- 
thing more ; as corruption in the arbitrator or gross mistake, 
either apparent upon the face of the award, or to be made oiU 
by evidence, but in case of mistake it must be made out 
to the satisfaction of the arbitrator ; and the party must 
convince him that his judgment was influenced by that mis- 
take, and that, if it had not happened, he should have made a 
different award." See also In re EaU and Hinds, 2 M. & O. 
847, to same effect. 
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There being, as I have already said, no foundation for a 
charge of misconduct in the arbitrators apparent on the face 
of the award, the only question is whether the affidavits on 
the part of the plaintiff disclose any facts showing that any 
mistake has been made, and if made, whether the arbitrators, 
if they had discovered it, would have made a different award. 
They probably did not allow the disputed items in the plain- 
tiff's account, amounting to $23, which the defendant posi- 
tively swears were incorrect ; and they may not have allowed 
the sum of $100 charged by the plaintiff to the defendant for 
the rent of the premises in 1865, which he occupied in 1864 
at $60, as to which there was* contradictory evidence, and, 
if they believed the defendant's statement that he refused to 
take the premises from the plaintiff at the increased rent, and 
that he removed his effects from and actually left the premi- 
ses before the expiration of his tenancy in 1864, it surely will 
Dot be pretended that, as judges and jurors appointed by the 
plaintiff himself, the arbitrators had not a right to strike 
that item out of his account if they thought fit, and, if in the 
exercise of their judgment they did strike it out, the plaintiff 
Tinder the circumstances must be bound by their decision. 
There is no evidence of any miscalculation or mistake made 
in the adjustment of the accounts between the parties ; on 
the contrary, the fact of there being such is negatived by one 
of the arbitrators, who states under oath that he gave the-best 
attention to the investigation of the respective accounts 
of the parties, heard evidence under oath, and made such 
award as he verily believed was just and right. With such 
evidence as this before me I cannot believe that any injustice 
has been done to the plaintiff by the award which the arbi- 
trators have made against him ; if there has been I am bound 
to suppose from the statement of the arbitrator that it was 
through error of judgment alone, which is not a sufficient 
ground for setting aside the award. 

In Morgan v. Mather, 2 Vesey Jr. 18, Lord Commissioner 
Wilson says : " It would be a melancholy thing, if, be- 
cause we differed from the arbitrators in points of fact, we 
should set aside awards. The only grounds for that are, 
first, that the arbitrators have awarded what was out of their 
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power; secoDclIj, cormption^ or that tbey have proceeded 
contrary to the principles of natural justice, though there be 
no cormption, as if without reason they will not hear a wit> 
ness ; thirdly, that they have proceeded upon sere mistake^ 
which they themselves admit" 

It is quite clear, from the facts disclosed in the affidavits., 
there is no ground for setting aside the award in the present 
case, and therefore the order nUi must be discharged with 
costs. 

Btde discharged. 

Attorney for plaintiff, LeNair. 

Attorney for defendant, Ousdey. 
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CASES 

DBTEBMIinU) BT THIC 

SUPREME COURT OF NOVA SCOTIA, 

IN EQUITY, 

IN 

MICHAELMAS VACATION, XXIX VICTORIA. 



In rb estate OF AMOS SEAMAN. 
May 7, 1866. 

A testator, in the foarteenth danse of his last will, ezecatnd 8th Mar6h, 1862» 
said : ** Inasmnch as sereral of my children and grandchildren haTe receiyed and 
noay reoeiye from me adyancee in personal or real estate, or in both, which it is 
mj desire shoald be charged against their respective shares, portions, or interest 
in and oat of my estate or some part thereof, / do direct and order, and my will 
is, that all mdvancet of real or personal property, and all sums and charges of 
whiit natare or kind socTer, which have been or shall be by me entered or set 
down as advancement tOt or charged to or against any of my children or grand- 
children, in a bock used or to be used by me for that purpose, shall, in the dis> 
tribation of my estate, stand as advancement made to snch children and grand- 
children respectively, and be taken by each of each children or grandchildren 
towards his or her share of my estate.*' 

In the fifteenth clause the testator said : ** To prevent dispute and dissatisfiMtioD 
in the division of my property after my death, / may make some apportionment 
of my Minudie estate, or parts thereof, to take ^ect as respects my children and 
grandchildren or some of them nfler my death, it is my will and / do order that 
all, any, and every portion of my Minudie estate, whether marsh land or npland, 
which by deeds executed or to be executed by me, I have conveyed or shall con- 
vey, or have expressed or shall express to convey to any of my children or grand- 
children, or which I have allotted or shall allot and apportion to any of my 
children or grandchildren, and shall particularly describe and designate in any 
writing by ms signed, shall in ^e division of my estate be included in the 
shares of such children and grandchildren, and every of my children and grand- 
children, to whom or in whose name i have made or shall make any such deed 
HV aUotment, shall accept the same towards their shares respectively in my 
estate/' Ac. 

Two codicils were made by the testator, one on the 22nd October, 1862, and 
the other on the 13th September, 1864, being the day before his death. 

It appeared that at the time of the execution of the wOl there was a red book 
in ezistenoe, in which the testator had made certain entries. 

Subsequent to the ezeontion of the wHI, but before the execution of the last 
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codicil, it appeared that he kept another book, called the black book, in which 
wrote the followinfc preface : " Tiua book is kept by me, and the charges, entn€- 
and memorandams herein made, are in conformity with the clauses inserted i< 
my will ezecated on the 8th Ifarch. 1862; and I desire and direct that the 
amoants herein charged against, and the several allotments and divisions of m:y 
Minndie estate and other lands and personal property made to my children and 
their heirs, shall be adhered to, and bind all parties on the distribution of my 
estate, both real and personal Amos Seaman.'' 

The red book contained the following entry, proved also to be in the 
handwriting of the testator :— " Sept. 27, 1844. This book is intended by me to 
make charges to each member of my family, as occasion may require, from time 
to time, as I may think just' and equal aad right, it being my desire to make all 
equal as regards my real and personal [Mx>perty which may be lefl behind when I 
leave for a better world.'' This book slso contained the following entry, which, 
however, is scored across by diagonal pencil lines: "This book is kept by me, 
and the entries and chargfs therein given, made in accordance with the clause 
inserted in my will executed on the 23rd September, 1861, referring to the same. 
Amos Seaman." 

It appeared by the testimony of EL S., one of the executors, that the testator, 
about a month befora his death, sent the red book to him, and that he shortly 
after said to him, referring to this book, ** Keep it, take care of it ; you will see 
by that how I want my property divided." The testator also directed V., who 
took the book to K. S., to show it to his (testator's) sons, and to say to them, 
" It is to be the final division of my estate as the book will show them." 

It also appeared that the testator kept the black book in his own possession, and 
that he told A. McF., the other executor, that he had made the red book null and 
void. At the time of the execution of the last codicil, he told A. McF. that the 
book was in his red box, where he kept his money, that this book contained his 
directions respecting the disposition of his property, and that he relied on him to 
see that his directions as therein given were carefully fulfilled. The testator also 
told A. McF. that he would get the keys of this box Irom Mrs. McF. A. McF. 
took the keys, and found that one of them was the key of this red box. He 
opened the red box, and found the black book in it. A. McF. testified that this was 
the same book which the testator had before repeatedly shown him as the book 
kept in connection with his will. He further testified that the entries and writing 
in the book were entirely those of the testator. 

Neither of the codicils contained any reference to either the red or black bqok, 
or to any deeds, writicgs, or documents of any kinds, except the will itstlf. 

A paper (marked No. 13) was found, signed by th^ testator, and containing al- 
lotments of land to his several heirs, all, except one, at the like valuations con- 
tained in the black book. A. McF. pi'epared this paper, cifUr tftt exeaUion qf the 
will, at the testator's request, who returned it to him signed, with the valuations 
filled in, and told him to keep it with his wiU. 

Nine deeds were found signed bjr the testator, three dated 25th March, 1854, 
and six dated 14th January, 1864. A. McF. stated that the deeds of 1854 were 
handed to him by the testator in 1862 or 1863, who told him to retain them as 
escrows, and deliver them to the parties or those who might represent them after 
his death, should he (testator) not deliver them before. These deeds were never 
actually delivered to or accepted by the grantees, bat th^y were registered by 
A. McF. after the testator's death. The deeds of 1864 were sigqed in the presence 
of C, a subscribing witness, to ^honi testator said, at the time of sabsoription, 
(* Perhaps you may be called on some day to prove these deeds, and perhaps not." 
Testator retained these deeds in his possession until his death, but told A. BleP., 
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shortly before his death, where to get them, and that be wished him to take them 
for <3eliv8rj to the parties when he (testator) was gone. 

Heldf as regards the books and papera, by DesBarres and Wilkins, J J. — Johc- 
ston, IC. J., dissenting — that the red book, and the entries existing therein at the 
time of the execation of the will, were alone incorporated in it, and that the 
black book most be entirely rejected, as aUo all entries made in the red book 
snbseqaent to the execution of the will. 

By Johnston, E. J., that the black book alone, with the entries which it con- 
tained on the 13th Sept», 1864, the writing No. 13, and all the deeds, were so incor- 
porated in the wilL 

By Wilkins, J., that the deeds of 1854, and not those of 1864, were so incorpo- 
rated. 

By another claase of the will, the testator, after reciting that the im media ts 
division of that portion of his Minudie estate called the Joggins woald be injarious 
to the profitable working of the quarries and ledges of freestone thereon, devised to 
A. McF. for a term of years all that portion of the shore frontage of his Minudie 
estate lying between Dog Fish Cove and Lower Cove, with the lands adjoining, &c. 
In referring to the reversion of this property, in subsequent clauses, the testator de- 
scribed it as " the said property, called the Joggins-, as hereinbefore described" — "my 
Joggins estate, before mentioned '* — •* the said Joggins estate." 

Ii appeared that the principal and more valuable quarries were in Lower Cove. 
Held J by DesBarrtis and Wilkins, J J. — Johnston, E. J., expressing no positive 
opinion— ^tliat as the word " between " was unambiguous, and was sensible with re- 
ference to extrinsic circumstances, that it must be considered in its strict and primary 
sense, and could not be controlled by the most conclusive evidence of an intention to 
use the word in another sense, and, therefore, that the quarries both in Dogfish Cove 
and Lower Cove were excluded from tliis devise. 

By the tenth clause of his will, the testator devised to A. McF. (the sole execu- 
tor named' in the will), certain lands in trust for the use and toward the support and 
maintenance of a public school. By the codicil, executed just before his death, the 
testator appointed R. Si executor, "in connection with A. McF., with the same 
power and authority as if his name had been originally inserted in the will." 
Udd, That R. S. was not a trustee with A. McF. of the said lands. 
By the seventeenth clause the testator directed that the residue of his estate- 
(except as controlled by previous clauses) should be divided into eight equal shares. 
He then devised several of these shares in trust to R. S. for certain named persons. 
Heldt by Johnston, E. J., that the trusts were not necessarily inseparable. 
By the twenty-third clause of the will the testator provided that from the re- 
spective shares in his estate of the children of his deceased sons, Amos T. and James, 
there should bb abated such advances as he had made to the said sons respectively in 
their V-*^"*»^.:, in like manner and evidenced in the same way as in the case of the 
advances made to his surviving children. 

Held, by Johnston, E. J., that the advances to be charged against the children of 
Amos T. and James could only be ascertained in the same way as in the case of the 
other heirs, and directed in the fourteenth and fifteenth clauses. 

The codicil of 22nd October, 1862, provided that in case certain devisees and lega- 
tees therein named should make any charges or claims against testatoi*s estate, such 
charges should be deducted from the shares they might be entitled to receive, " either 
from his personal estate, or from the rents arising from his quarries or Joggins lands." 
Heldt by DesBarres and Wilkins, JJ., that the codicil could operate according to 
its expressed intent, without a contravention of any rule of law or equity, as it 
•imply imposed a condition on a mere voluntary act of bounty on the part of the 
testator. 
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By JohiwtOD, E. J., that the enqaiiy was pmnatBre, mitil the ^laima aiEainat 
which this oodicilprofened to bs directed were asserted in distinct fixrm ; and that any 
objeotioa to its exeeation ooold ooij come before this Court in its sppellate Jorisdi*- 
Uon, and mn&t be firrt raised in the Probate Gouzt. 

This was an applicatioD ander the Act of '1865, chap. 7^ 
section .7, by the executors of the estate of the late Amos 
Seaman, ot Minudie, to the Judge in Equity (Johnston, E. J.) 
for directions as to the management of the estate. The 
executors filed separate petitions, and, by consent, the exami- 
nation of the executors and their witnesses was taken before 
A. S. Blenkhorn, Esq., the Prothonotary at Amherst, under an 
order from the Judge in Equity, and the depositions with 
various exhibits returned. The devisees and all the parties 
interested were notified ot the proceedings. The Judge in 
Equity directed that the questions submitted should be 
argued before himself and two associate Judges of the Su- 
preme Court, and they were accordingly fully and elaborately 
argued on the 20th and 21st February last, before the Judge 
-in Equity, Des Barres and Wilkins, JJ,, by MoOuUyj Q. C\ 
and J, W. Johnston^ Jr.j on behalf of Bufus Seaman, one of 
the executors, and of certain of the devisees ; and by the 
.Solicitor Oeneral on behalf of Hon. Alexander McFarlane^ 
•the other executor. 

The following is the substance of Bufus Seaman's petition, 
which is dated Oct. 19, 1865. 

-^' Thatthe said Amos Seaman, the father of your petitioner, 
departed this life in the month of September, A. D. 1864, 
having first made his last will and testament with a codicil of 
a subsequent date, as by copies thereof hereunto annexed 
numbered 1 and 2 will appear. 

That the will No. 1 and codicil No. 2, beipg in the posses- 
sion or under the control of the hon. Alexander McFarlan^. 
a co-executor and also a trustee, were produced by him, and 
having been proved probate thereof was duly granted to 
tim and your petitioner as executors. 

That an inventory of the real and personal estate of the 
testator has been duly filed in the office of the Registrar of 
Probate in said county. 

That in the month of May last your petitioner applied in 
the usual way by petition to the Judge of Probate for the 
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county- of Camborland, for an order to appoint appraisers to 
divide the real estate and lay off the shares of the several 
devisees, and an order was made accordingly, and three re-^ 
spectable freeholders were appointed accordingly. 

That shortly after and on the twenty-ninth day of May, the 
bon. Alexander McFarlane, co executor and trustee and a 
devisee under said will, filed a caveat in the office of the Be^ 
gistrar of Probate for said county, and no further proceedings 
have, therefore^ beea- had in reference to such division, and 
the real estate valued at £31,757 10s., still remains undi- 
vided, and as it was at the testator's death. 

Your petitioner is informed and believes that the testator 
kept one or mord books or written papers made subsequently 
to the date of his will, but none of which have been produced 
for probate, nor are they capable 'of being proved as testa- 
mentary documents;^ as your petitionee is informed and 
believes. One such book or document was deposited by tes- 
tator with your petitioner, and he hath the same ready to be 
produced if required, or ordered so to do ; another such book 
or document your petitioner believes is in the possession of 
the hon. Alexander McFarlane, co-executor, and a copy hath 
been furnished by him to your petitioner. 

Your petitioner having submitted the copy of the testator's 
will and codicil, and copies of these several documents t6 
counsel, hath been advised to submit the facts by way of 
petition to your lordship, and ask the opinion, advice, and 
directions of your lordship respecting the management and 
administration of the trust property, and the assets of the 
testator, as to the proper course of procedure, and especially 
as to whether the books or documents so referred to are legal 
and valid instruments, and to what extent, and whether the 
Verbal declarations of testator about or shortly before the 
time of his decease are admissible to explain the contents 
of said books, and if anythii^g.written of spoken by testator 
in reference to his will, and the devises^ therein containedy 
shoQidt control or affect the dispositions contained therein, 
whether the freeholders already named should proceed to 
divide and lay off to the respective devisees according to the 
form of the Statute in- such cases provided, their respective^ 
thareSi or whether they should not or bow- otherwise.. 
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Tour petitioner also respectfally submits that upon a recent 
inspection of the public records in the office of registrar of 
deeds at Amherst, he finds that nine deeds purporting to be 
made by testator, and to convey parts and portions of the 
testator's real estate (inventoried as such by the executors, 
in the month of May previous) to certain of his children, 
some for natural love and affection, and others for small and 
inconsiderable considerations, were, on the 7th and 9th July, 
1865, proved and recorded, but whether these deeds were 
ever delivered or executed to convey real estate, your peti- 
tioner is unable to pronounce, but believes some of them 
were not, and as the clauses in the books, and the considera- 
tions in the deeds are not in consistency with each other, he 
prays advice and direction on the subject in connection there- 
with. If permitted so to do, your petitioner is prepared to 
show that neither the deeds recorded, nor the books referred 
to, carry out the intentions of the testator as regards the 
division of his estate among his children, and as shortly 
before his decease testator had frequently and repeatedly 
declared what his intentions in that respect were, your peti- 
tioner has reasons to believe that other books or papers yet 
exist in reference to such division which embody the testa- 
tor's views, and, if reference should be had to deeds and 
books, then he prays that testimony be taken on that point. 

Your petitioner further desires the opinion, advice and 
direction of your lordship as to whether he as co-executor, is, 
by the tenth clause of the said will, a co-trustee with the hon. 
Alexander McParlane, of the twenty acres of land devised for 
school purposes. 

And also whether under the eleventh clause of such will, 
and the expression '^ all that portion of the shore frontage 
of my Minudie estate lying between Dog Pish Cove and 
Lower Cove, with the lands adjoining, extending for one 
quarter of a mile inward from the shore, and ranning that 
breadth along the whole of the said shore frontage with the 
reefs and quarries of stone thereon and therein, and dll the 
houses, stores, buildings and appurtenances, and all privi- 
leges of every kind thereon or thereto belonging, or enjoyed 
therewith" — the coves themselves, and the lands, houses, Ac, 
within such coves are included or excluded. 
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And if it sbonld be held that the deeds above referred to, 
or any of them, were well executed by the testator in his life- 
time to convey real estate, whether the sums, <fec., therein 
named as the consideration money shall be conclusive as to 
the value, and be a compliance with the provisions set forth 
in the tenth clause, or any other clause of the said will, so 
that it shall be binding. And whether in cases where natural 
love and affection is the consideration, the property conveyed 
shall be held to be a clear gift^ and the grantee and his repre- 
sentatives be entitled to one-eighth of the residue. 

And also, in case a grantee is unwilling to accept the por 
tion thus conveyed, or to accept it at the rate conveyed 
whether he has the option, under the terms of the said will 
so to do, and claim an eighth of the entire estate. 

And also whether the trusts set forth and described in the 
seventeenth clause are one and indivisible, or whether peti- 
tioner can take upon himself the burden of trust as regards 
one or more of the devisees or the representatives of the de- 
ceased children of testator, and yet decline as to others. 

And also, how and in what manner the alleged advance- 
ments referred to in clause twenty-third, to the children of 
Amos T. and of James Seaman, deceased, are to be ascer- 
tained ; and also as to any and all other portions of said will 
and codicils where doubts and differences of opinion exist." 

The following is* the substance of Hon. A. McFarlane's 
petition, which is dated Nov., 1865: 

**■ That the said Amos Seaman departed this life on the 14th 
September, 1864, having made his last will and testament on 
the 8th March, 1862, with two codicils, one dated on the 
22nd October, 1862, and the other on the 13th September, 
1864, copies of which will and codicils are annexed hereto. 

That the will and codicil first executed had been deposited 
by the testator with petitioner, long previous to his death, 
and petitioner being sole executor of the said will, and being 
desirous of having Rufus Seaman, one of the testator's sons, 
connected with him thereiuj induced the testator during his 
last illness to consent to the appointment of the said Rufus 
Seaman, and he was so appointed by the last mentioned 
codicil, executed by the testator the day before his death. 

That testator Laving informed petitioner that it was his 
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wish that the codicil executed by him in the month of Octo- 
ber, 1862, should only be made u»e of in the event of any 
accounts or claims against his estate as therein mentioned; 
being made ; petitioner, previous to taking probate of the tes- 
tator's will, consulted the said Rufus Seaman as to whether 
or no the said codicil should then be proved, and understand- 
ing from him that there was no intention of making any 
accounts against the estate, as in such codicil referred to, it 
was not then proved or included in the said probate. But 
subsequently the said Rufus Seaman having informed peti- 
tioner that such claims would be made against his father's 
estate, and petitioner being aware that these demands were 
disputed by the testator in his lifetime, then informed the . 
said Rufus Seaman that in such case the said codicil should 
be proved, and filed in the office of the Registrar of Probate 
at Amherst, which has accordingly been done. 

That an inventory of the real and personal estate of the* 
testator has been filed in the office of the said Registrar of. 
Probate, and although petitioner was desirous of having such 
real estate divided among the several children and heirs of 
the testator with the least possible delay, he found that in 
consequence of the peculiar nature of the trusts and bequests 
in the testator's will,, and from the fact that parts of such real 
estate w«re mentioned by him as- having been allotted to cer^ 
tain of his children and grandchildren, and value put thereon, 
in a book kept by the testator in connection with his will, and 
also that other portions of his lands had been conveyed by 
deeds to his several children ; in some of which deeds the 
consideration' was nominal ; that such division couM Bot be 
safely or properly made without having the disputed and 
doubtful matters in reference to the distribution of the assets 
of the estate first settled, to guide and direct the parties in 
making such division. 

That testator on several occasions previous to his death 
showed petitioner a book kept by him, with entries therein 
of charges made against his several children and grand- 
children,, and also describing the allotments of certain por- 
tioDs of bis real estate to such children and heirs ; and 
during his last illness conversed with petitioner respecting 
this book as expressing bis intentions respecting the distribu- 
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tion of his estate, informed hira where the same was kept, 
and it was found by the petitioner after the testator's death 
in a small locked box in which he kept his money, that the 
entries in such book are wholly in the handwriting of the 
testator, and it is the same book so shown to petitioner, and 
described to him by the testator as the book kept by him in 
connection with his will, that such book is in petitioner's pos- 
session, ready to be produced as directed, and a copy thereof 
is hereto annexed. 

That testator had also, previously to the time of his last 
illness, deposited with petitioner a written paper signed by 
him, showing an allotment of portions of his real estate among 
his children and heirs, which is similar to the entries and^ 
allotments made in the book referred to, but does not include 
all the parcels of land therein described, nor the other 
charges made therein. 

That this book and paper writing (and the deeds hereiii- 
afler mentioned) contain all the allotments or dispositions of ' 
his estate made by the testator in connection with his will,, 
which have come to the possession of petitioner, or of which 
he has any knowledge ; with the exception of a book alleged 
by petitioner's co-executor as having been given to him by the 
testator, which petitioner has not seen, nor was it even spoken, 
of by the testator to him. 

That three deeds signed by the testator, dated in March,. 
1854, and made in favor of his sons Gilbert, Rufus, (and James,, 
now deceased), conveying certain portions of his real estate 
to them, were, sometime previous to the death of the testator, 
deposited by him with petitioner, with instructions that 
they were to be delivered to the said parties after his death 
and , although the consideration mentioned in such deeds is 
natural love and affection, testator informed petitioner that 
the amount they were to be charged therefor was mentioned 
in the book so kept by him, which book does contain entries 
placing a value on the lands described in the said deeds. 

That some months previous to the time of his death, the 
testator directed petitioner to prepare further deeds fjr con- 
veying certain other portions of his marsh lands to his chil- 
dren and grandchildren, and these deeds, so written, were 
afterwards shown to petitioner by the testator^ signed by faim 
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and petitioner was infonned by testator that they were exe- 
cuted by him as escrows, to be delivered and take effect after 
bis death. Sach deeds, six in number, bear date the 14th 
January, 1864; one a joint deed to his two sons Gilbert and 
Bufus, and his daughter Jane ; one lo the children of his de- 
ceased son James ; one to the children of his deceased son 
Amos Thomas : and one to each of his three daughters. Ann, 
Mary, and Sarah; which deeds, daring his last iUness, the tes- 
tator informed petitioner were then in the keeping of his 
niece, Emma Seaman, from whom petitioner was directed by 
him to receive them for the benefit of the parties to whom 
they professed to be executed. That such deeds were so 
received, and with the first mentioned deeds to testator's 
.sons have been placed on record by petitioner. 

Tour petitioner is desirous to submit these facts in connec- 
tion with such will, as affecting the administration and distri- 
bution of the assets of the testator's estate, by way of petition 
to your lordship, and asks your lordship's opinion, advice, and 
direction as to the proper course of procedure thereunder, 
and especially ou the following points : — 

Ist. As to the validity and operation of the codicil to the 
testator's will, executed on the 22nd October, 1862, witnessed 
by G. W. Cutter and Ghas. C. Seaman. 

2nd. Whether the book referred to is legal and valid ; and 
to what extent, and in what manner, the charges and entries 
therein made will operate in the distribution and settlement 
of the testator's estate. 

3rd. Whether or no the deeds above mentioned^ or either 
of them, are so executed: as to convey the real estate therein 
described, and, if so executed, whether the consideration 
moneys therein mentioned are the values to be, placed there- 
upon ; or, where such consideration is nominal, if the value 
put thereon in the said book is the sum to be cbafged. there- 
for. 

4th. If . the allotments made in the book kepi by testator, 
aud the properties described as conveyed by. the said deeds, 
are held to cq title the severpil parties to whom the same ^uie 
so given to retain them at the value put thereon by the tee- 
rts^or; 1iow the residue of thereal estate is to be divided^apd 
in what manner the vajue of tlie same i? to be aseartained 
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And also as to any and all other parts of the said will and 
codicil:! wherein doubts and diiferences of opinion may 
exist." 

The following are the clauses of the will on which the 
questions arose, the more important words being italicized : 

W. It being my desire to contribute toward the support and 
maintenance of a public school at Minudie, I give and device 
for this purpose to my son-in-law, Alexander Mc Far lane, of 
Wallace, Esquire, member of the Provincial Parliament, ray 
executor hereinafter named, and to his heirs and assigns, ten 
acres of land from my Minudie estate, and ten acres of land 
in the Big Marsh, which lands it is my intention myself to 
select, designate, and allot, but which, if I should fail to do, I 
desire my said trustee to select, designate, and allot, in such 
place and manner, and of such value as be shall deem calcula- 
ted to promote my wish, to hold the said twenty acres of land 
to him, his heirs and assigns, in trust for the use and toward 
the support and maintenance of a public school at Minudie in 
such manner as in his judgment shall be most advisable. 
And on further trust that so soon as with his approval trus- 
tees, whether individual or incorporated, shall have been 
provided, and the purposes and objects of the trust have been 
settled and expressed, he, the said Alexander • MacFarlane, 
his heirs or assigns, shall convey the said lands absolutely to 
the said trustees so to be provided to aiifd for »iich trusts, 
uses and parposes, and objects as aforesaid. 

11. And whereas the immediate division of that portion of 
my Minudie estate, called the Joggins, would be injurious to 
the profitable working ot the quarries and ledges of free-stone 
thereon, 1 do there/are give and devise to the eaid Mexander 
McFaHanef his executors and administrators^ all thai portion 
K^tiie share frontage of my Minudie estate lying between Dog- 
faik Gove and Lower Covey with the lands adjoining, extending 
Jiyr one quarter of a mile inward from the shore and running 
thai bneadih along the whole qf the said shore frontuge tdth the 
retfst cMd quarries <f stone thereon and therein, and aU the 
hmses, siores, buildings, and appurtenaneeSj and aU pHvUeges 
<ff^' eMrf'Tdnd thereon cr thereto belonging or enjoyed therewith, 
t<y ho)d' to the said Alexander McFarlane, his executors or 
ddiiiittiitratorsy froai the day of my death for and during and 
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until the fall end and term of 6{iy years, from thence to be 
completed and ended without any manner of impeachment of 
^aate,— upon trust, nevertheless, and for the uses, ends, and 
purposes following— that is to say : upon trust that the said 
Alexander McParlaoe, his executors or administrators, shall 
enter into and upon and possess the said described premises 
and any part thereof, and shall during the said term in and 
by such ways, manner, and means as to him or them shall 
seem most advantageous or advisable, occupy, use, and work, 
or cause to be occupied, used and worked, the said premises, 
and the quarries, ledges, and reefs of free-stone, and other 
materials and minerals therein or thereon, or portions of them, 
and the produce thence coming and arising sell or dispose of 
to the best advantage, and also from time to time during the 
said term, and as often as he or they shall deem it to be ad- 
vantageous and advisable so to do, demise, lease, and let the 
said premises or portions thereof, and the said quarries, 
reefs and ledges, or portions thereof, for such terms and 
periods of occupation, and on such rents, reservations, con- 
ditions, and agreements as he or they shall think suitable and 
beneficial, and such demises, leases, occupations, and terms, 
renew or alter or terminate and discontinue, and also other 
demises, leases, occupations, and terms, make and create from 
time to time as occasion may require. 

13. And the remainder or reversion of and in the said pro- 
perty called the Joggins as hereinbefore described subject to 
the said term of fifty years hereby created, I give and devise 
to the same persons to whom and in the same manner and 
subject to the same restrictions as I have herein given the 
residue of my estate. 

14. And inasmuch as several of my children and grandchil- 
dren have received and may receive from me advances in per- 
sonal or real estate or in both, which it is my desire should be 
charged against their respective shares, portions, or interest, 
in and out of my estate or some part thereof, Ida dired and 
order and my will is that all advances of real or personal 
property, and all sums and charges of what nature and kind 
soever, which have been (or shaU be) by me entered or set down 
08 advancemerU to or charged to or against any of my children 
or grandchildren in a book used (or to be uded) iy me for thai 
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purposcy shall in the distribution of my estate stand as advance- 
ment made to such children and grandchildren respectively 
at the value by me declared and set do\^n therein ; or other- 
wise, if the value be not set down and declared, then at a just 
Taloe and be deducted from their several shares, portions, 
and interest in my estate, and be taken by each of such chil- 
dren or grandchildren towards his or her share ot my estate. 

15. And further to prevent dispute and dissatisfaction in 
the division of my property after my death, I may make some 
apportionment of my Minudie estate or parts thereof, to take 
effect as respects my children and grandchildren or some of 
them after my death, it is my will and I do order thai all, any^ 
and every portion of ray Minudie estate, whether marsh land 
or upland, which by deeds executed or to be executed by me, I 
have conveyed or shall convey, or have expressed or shall ex- 
press to convey to any of my children or grandchildren, or 
which I have allotted or shall allot and apportion to any of my 
children or grandchildren, and shall particularly describe and 
designale in any writing by me signed, shall in the division of 
my estate be included in the shares of such children or grand- 
children respectively, and be entimated in making up and 
allotting such shares at the value which I shall declare and 
set down in writing to be the value I attach thereto in such 
apportionment, or otherwise in the absence of such declara- 
tion of value. then at a just value, and such and every of my 
children and grandchildren, to whom, or in whose name I 
have made or shall make any such deed or allotment, shall 
accept the same towards their shares respectively in my 
estate, at a value ascertained or to be ascertained as before 
mentioned and in manner as aforesaid. 

17. I. direct that the residue of my estate, except as afore- 
said, shall be divided into eight equal shares, in which divisions 
respect shall be paid as well to my apportionment, as to any 
advancement made or to be made by me as hereinbefore pro- 
vided for, and one of which equal shares I give and devise 
to each of my two sons, Gilbert and Bufus, one to each 
of my fonr daughters, Ann, Mary, Jane, and Sarah, his 
and her heirs, executors, and administrators, to his, her, 
and their use forever, and in case of the death ol either or 
any of them in my lifetime, I give and devise one such share 
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to the legal representatives of each of them so crying, their 
heirs, execators, and administrators, and one such share I give 
and devise to the children of my deceased son Amos Thomad^ 
their heirs, executors, and administrators, and one such share 
I give and devise to the children of my deceased son James* 
their heirs, executors, and administrators, subject as regards 
the shares of my said daughters Mary and Jane, and of the 
children of my said sons Amos T. and James respectively to 
the trusts, limitations, and restrictions hereinafter declared 
concerning the same or some part thereof, and provided that 
each of the said eight shares shall comprise therein every 
piece of land which at my death shall have been conveyed or 
expressed to have been conveyed by me, or apportioned or 
expressed to have been apportioned by me as hereinbefore 
mentioned to and for the party to whom such share shall be 
allotted, and shall have abated therefrom every such advance- 
ment and charge which shall have been made by me for or to 
the same party as aforesaid, and as regards all, any, and every 
my real estate which shall fall to the share of my said daughter 
Jane, the wife of George Hibbard, and which shall fall to the 
share of my dhnghter Mary, the wife of Edward G. Vernon^ 
and which shall fall to the share of the children of my de- 
ceased son Amos Thomas, and which shall fall to the share of 
the children of my deceased son James, it is my will to place 
the same in trust, and subject to the restrictions following, 
and I do give and devise all and singular the real estate 
which in the division of my estate shall fall to and form part 
of the said four shares — that is to say : the share of my 
daughters Jane and Mary and the children of ray deceased 
sons Amos T. and James, to my son Bufns Seaman, his heira 
and assigns, to hold upon the trusts and for the uses and pur- 
poses following— that is to say: to enter upon the said several 
premises, and work, cultivate, devise, let and manage the same 
to the best advantage, without impeachment of waste, and the 
rents, issues and products, and the profits and emoluments 
therein arising to collect and receive, and thereon and there* 
from first to deduct and reimburse himself for all charges, 
expenses, costs, and outlays by him incurred, and arising in or 
by means of the execution of the said trust or anything per- 
taining thereto, and also a just and adequate allowance and re- 
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ward for his own time and oversight, and the remainder of such 
rents, issties and profits^ and products and emoluments, after 
such deductions to pay and apply as follows — that is to say : 
as regards such the remainder of the rents, issues and pro- 
ducts, and profits and emoluments of, and arising from the 
real estate of, and belonging to the sliare of my daughter 
Jane, to pay the same to the said George Hibbard and the 
said Jane for the use of the said Juixq during their joint lives, 
and to the survivor for his or their life, and after the death of 
the survivor of them to and for the support and education of 
the children of the said Jane, until they shall respectively at-i 
tain the age of twerjty-t.wo years, or be rairried, whichever 
shall first hapjien, and the said real estate of and belonging to 
the share of the said Jane after the death of the said George 
Hibbard and Jane, and as and when the children of the said 
Jane shall respective!}^ attain the age of twenty-two years, or 
be married, to hold to and for the use of the children of the 
said Jane and their heirs and assigns in equal proportions, as 
they severally shall attain the age of twenty-two years, or be 
married, whichever sliall first happen. 

23. To preclude mistake and misapprehension I hereby de- 
clare and it is my will that from the respective shares in my 
estate of the children of ray deceased sons Amos T. and James, 
there shall be abated and deducted such advances as I have 
made to ray said sons respectively in their lifetimes, in like 
manner and evidenced in the same way, as in the case of ad- 
vances made to my surviving children, such having been my 
inte^ntioTi in these passages in this my will which relate to 
such advances." 

The whole purport of the codicil of October 22, 1862, is 
that in case Gilbert Seaman, Rufus Seaman, or George Hib*- 
bard -should make any charges against testator's estate, such 
charges shall be deducted from their shares under his will. 
It also contains the following clause : — " hereby ratifying 
and confirming my last will and testament. I declare the fore- 
going to be a codicil thereto." 

The codicil of 13th Sept., 1864, contains only two short 
operative clauses; The first of these conveys to Rufus Sea- 
man and James Mcintosh, in trust for Ephraim Seaman, the 
property conveyed by the will directly to the latter, and pro 
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▼ides that, if the latter shall settle down into sober and steady 
habits, Seaman and Mcintosh may relinquish the trnst and 
place the property at his disposal. The second of these 
claascs appoints Rafas Seaman executor, '' in connection with 
Alexander McFarlane with the same power and authority as 
if his name had originally been inserted in the will.^' This 
clause also contains the words *' hereby ratifying and con- 
firraing my said last will and testament, I declare this to be a 
codicil thereto." 

Neither of the codicils contains any reference to either the 
red or black book, or to any writings or documents whatever 
except the will itself. 

The testimony and the documents referred to, and the vari- 
ous points taken at the argument, are sufficiently set out in 
the judgments. 

The Court, being divided in opinion, now delivered judg- 
ment seriatim. 

Johnston, E. J. The first question I will consider is one 
that arises under the fourteenth clause of the testator's will. 
(The learned judge here read this clause.) 

Mr. McFarlane has propounded nnd^r this clause a book 
numbered by the examiner 12, and distinguished as the blade 
book from the color of its cover, and Mr. Rufus Seaman has 
propounded a book numbered 5, and distinguished for like 
reason as the red book. 

The question is, whether either of these books is incorpo- 
rated into the will under the 14th clause, and, if either, which 
of them ? 

An objection wa& taken by the counsel of Mr. B. Seaman 
and the devisees represented by counsel, which, if well found- 
ed, would be fatal to the black book, and to a portion of the red 
book, viz : — that they were made after the will, and, therefore, 
inoperative, under the rule that a testator cannot by any 
declaration in his will give himself power to affect the dispo* 
sition of his estate by unattested papers made after the wiU. 

The principle was not controverted, but it was answered 
that the will was re-published by the execution of a duly at* 
tested codicil made on the 13th September, 1 864, and, there, 
fore, that the will, though dated on the 8th March, 1862, speaks 
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from the later (]ate» which was only a day before the testa- 
tor's death, and subsequent to both books. 

The codicil refers to the will by its date, and in express 
terms ratifies and confirms it. 

It is unnecessary to go through the cases which establish 
the latter proposition. 

The case of AUomey Oeneral v. HartwdL, Ambler 451, shows 
the practical operation of the rule, — a will made before the 
Statute of Mortmain being brought within its operation by a 
codicil made after. In Barnes v. (Irowe, 1 Ves. Jr. 486, lands 
purchased after the will passed under it by virtue of republi- 
cation by means of a codicil. In Rogers v. Pittis, 1 Addams, 
30, the rule is laid down in some detail, a nd Sir John Nichols 
sums it up by saying, (p. 38), " In short, the will so republished 
is to all intents and purposes a new will," and in the later 
case o{ Allen v. Maddock, 11 Moore's P. C. C. 445 (1858) the 
principle is recognized. 

The objection, therefore, though sound in principle is inap- 
plicable, and it is unnecessary to notice the numerous cases 
cited in its support, — the will speaking from the 13th Sep- 
tember, 1864, after both books had been completed. 

In the belief that the law on this subject was clearly set- 
tled I thought it needless to say more than this. Had I 
known when I wrote what I have just read, as I since have 
learned, that one, if not both, of my learned Brothers diflFers, I 
should have felt it respectful to treat the question more at 
large. 

The view taken I understand is that, though the codicil 
republishes the will, that republication does not affect the 
book referred to in the 14th, nor the paper and deeds referred 
to in the 15th clause, because they are not specially referred to 
in the codicil. 1 am unable, with every deference, to adopt 
that view. It seems to me to lead to this incongruity — that 
the republication would be partial, and mutilate the will, and 
it would make the testator speak as regards one part of his 
will from one date, and as regards another part from another 
date. 

I take the distinction to be this: Where the unattested 
paper takes its testamentary efficiency from the codicil direct, 
then there must be reference to it in the codicil, but 
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when the testamentary effioiency comes throagh the will, then 
the reference to it in the will is all that is required, and the 
codicil has fulfilled its function in giving the will a new date 
by its republication. 

The cases are, I think, equally opposed to that view. 

What else is meant by the Judges when they say the will 
speaks from the day of publication — that it is as a new will ? 
If this be law, then the testator on the I3th September, 1804, 
spoke in the past tense in relation to that day, when in the 
14th clause he referred to a " book used " by him for a par- 
ticular purpose. It surely cannot be that on that day he 
spoke of a " book used by him '' before the 8th March, 1862/ 

Sir John Nichols, in Rogers v. Pittis, says : — " The repub- 
lication is tantamount to the making the will de novo, it 
brings down the will to its own date, and makes it s|»eak, as 
it were, at that time. In short, the will so republished is to 
all intents and purposes a new will." 

This is surely very clear. So in AUen v. Maddock. 11 
Moore, 452, the Court said: '* A republication ot a will 
would amount to a republication of whatever antecedent 
papers might answer the description of codicili^i, leaving it to 
be ascertained by parol evidence what might be the particu- 
lar papers answering the description of either will or codicil." 
And again, p. 445 : — '* In the numerous cases to be found on 
the subject of republication of a will by a codicil duly exe- 
cuted, and which, in effect, is equivalent to a re-exe«ution of. 
the former instrument, it has never been held necessary that 
the codicil should refer to the particular papers containing 
the will, so as to distinguish it from all other wills." Again, 
p. 453 : — " It is sufficient that the description should be such 
as to enable the Court, when the evidence is produced, to 
say what is the instruraont intended." 

The cases cited from 1 WiUiams on Executors^ 194, and Roper 
on Legcbeiea are directly in point. It appears from In the goods 
of Hunt, 2 Robertson, 622, that a codicil duly executed will 
give effect and operation to a will after the passing of the 
Act, although the alteration was not duly attested,- and 
although the will itself was executed before 1838, or to un- 
executed papers which have been written between the 
periods of the execution of the will and codicil, although the 
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latter da^s not refer to the former, as where a testator by his 
will bequeathed articles of plate, "specified in schedules A 
and Bjtobe annexed to this document" (his will), and after 
bis death two such schedules marked A. and B were found, 
which it was sworn were not written when the will was exe- 
cuted, but were in existence prior to the execution of a 
subvsequent codicil in which no mention was m'^de of the 
schedule ; 8ir John Dodson admitted the two schedules to 
probate, together with the will and codicil. See also la the 
goods of Baldwin, 5 Notes of Cases, 293. 

Tn Oordon v. -Lord Reay, 5 Sira. 274, an attested codicil 
confirmed a will, but took no notice of a previous unattested 
codicil; it was'held that, a codicil being in law a part of a 
will, the second codicil by confirming the will established the 
first codicil. 

It seems that this is directly applicable, for an existing 
unattested paper suitably referred to in a will is a part of the 
will as well as a codicil is, and it is only on that ground that 
probate is granted of such paper. 

Another objection, if I rightly apprehend the argument, 
was that evidence beyond the will could not be used for 
identifying the document referred to in it. 

It is impossible to read the cases cited on both sides, with- 
out seeing that no such rule is acknowledged in practice. 
Indeed, from the nature of the case, some evidence must 
always be required, with whatever clearness of reference the 
foreign instrument may be indicated in the will. 

In the case of Rogers v. Pittis the question was considered 
on the face of the several instruments, and then on the 
extrinsic evidence. In Hodges v. Horsfodl^ 1 Rush. A Mylne, 
125, a plan was referred to in the argument. There were 
two in existence and parol evidence was admitted to bhow 
which of them had been intended. In Rogers v. Pittis 
what the testator said was compared with the contents of 
one of two wills, to prove that his codicil was intended to 
establish that one, and not the other will. . In Allen v. Mod- 
doda, U Moore's P. 0. 0. 440, the admissibility of parol tes- 
timony to identify the paper referred to in a will is repeatedly 
affirmed) and the distinction remarked on between evidence 
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to prove a testamentary paper and evidence to explain its 
meaning. 

The real quest ion, as I consider, on this branch is whether 
there is sufficient evidence of either bo.)k to satisfy the re- 
quirements of the decided cases— or, I think the point will 
more accurately perhaps be, whether between the two such 
uncertainty is not raised as to preclude both. 

The rule is well established that before an unattested in- 
strnment can be admitted to incorporation with a will, it must 
have been referred to with clearness, and its identity proved 
with a degree of certainty tl^t precludes mistake. 

The testattir has referred to a book used or to be used by 
him for a particular purpose. Beading as I do the will as 
if it had been made on the 13th Sept., 1864, when it was re- 
published by the execution of the codicil, I have to enquire 
whether on that day there existed a book that had previously 
to that day been used by him for the particular purpose ex- 
premised, and whether there is any evidence to identify any 
particular book as being that book. For this purpose the 
internal evidences, extrinsic evidence, and declarations of the 
testfitor, are admissible and legitimate. 

The testator in this case had, as testators in multitudes 
of other cases have had, that disposition which is congenial 
with our weak and infirm nature, which aims to control and 
regulate the appropriation and management of property in 
the hands of their heirs, after their power to exercise tnat 
control in their own behalf should have passed away. The 
evidence is abounding to show that while Mr. Seaman de- 
signed to make an equal division of his property among his 
children, he designed to do so in his own way and according 
to his own notions of their convenience, and of the relative 
value of different portions of his estate ; aud also that it was 
his purpose to charge against them respectively the lands 
which in his lifetime he apportioned to, and the moneys he 
advanced for them. 

To make a clear apprehension of the subject, I have found 
it necessary to institute a c'ose analysis of the contents of 
each of the books, and to submit the two to a careful com- 
parison between themselves — the 14th clause of the will 
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being kept constantly in view, as the light by which to read 
and to determine their respective claims. 

Proceeding then with the internal evidence, I begin with 
the red book as the older. This book commences at an early 
period, with this entry on the inside of the cover: " Sept. 27, 
1844, — this book is intended by me to make charges to each 
member of my family, as occasion may require, from time to 
time, as I may think just and equal and right, it being my 
desire to make all equal as regards my real and personal pro- 
perty which may be left behind when I leave for a better 
world." 

The first four pages are in pencil, commencing thus : " In 
the distribution of lands in the village among my family, I 
propose as follows " — then follow specific allotments of land 
to his nine children — William being then alive. — the rate of 
improved upland being stated at jGIO, and of marsh at £15; 
a lesser rate is in some cases mentioned on account of inferior 
quality — in some instances the whole quantity of the lot is 
given and the aggregate sum set down as its value. These 
pages conclude as follows : " Big marsh to be equally divided 
in quality and quantity, £\0 per acre all round — Job to bo 
provided for equal with the rest ; all other lands to be equally 
divided. January 24th, 1846." 

I have been thus particular, because it is a striking fact 
that the testator preserved not only the general principles 
here laid down, but to a great extent the same specification 
and details throughout the long interval that elapsed till his 
death. For example — Rufus is to have the homestead ; Ann 
(Mrs. McFarlane) a portion of the manor farm ; Sarah (Mrs. 
Mitchell) the other portion of it. 

Another page of pencil writing follows, in which the testa- 
tor has entered : " March 25th, 1854, this day deeded lands 
on Joggin road to — 

Rufus, lot 620 acres, at 20s £620 

Gilbert, lot 558 '* " 558 

James, lot 514 " " 514." 

which entry corresponds in every particular with the three 
de^ds in evidence written by William, except that th^y ex- 
press the consideration to be love and affection. 
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The page coiitainB sonne further proposed allotments of 
land. These first five pages I will distinguish as the first 
part of the red book. 

The second portion is in ink, with a few entries in pencil, 
and is kept in form of a debtor account against each child. 
Two of his sons and three of his daughters have charges 
against thera of personal property, viz. : Amos Thomas, JE500, 
which is relinquished by a note written at the foot of his 
account, in consequence, it is said of his continued illness; 
Gilbert, j£250; Ann, X125; Mary, £100 on her own account, 
and jE50 apparently in some business^ respecting a vessel, 
with her husband; and Jane £50 for herself, and £12 10s., 
money received by her husband. Against each of the sons 
are entered marsh lots " divided '' to them, viz. : Amos, £310 ; 
James, £350; Gilbert, £107 10s.; Rufus, £205 ; and against 
Mary, a marsh lot " divided on day of her marriage," £320 ; 
and against James., Gilbert, and Rufus are entered in pencil 
the lots on the Joggin road before mentioned, at the same 
valuations, except that James' is increased from 614 acres 
and £614 to 515 acres and £515. 

These charges make up the second part of the red book, 
omitting William's account, and two accounts with other 
parties that have no bearing. The entries in this part of the 
book have various dates, extending from 1845 to 1860. 

All the entries in the first and second parts of the red book 
have light 'pencil lines scored across them in the usual man- 
ner of obliteration. 

On the next page is an entry having reference to a previous 
will, viz. : ''This book is kept by me, and the entries and 
charges therein given made in accordance with the clause 
inserted in my will execnted on the 23rd day of September, 
1861, referring to the same.--* Amos Seaman." This is scored 
across by diagonal pencil lines. Below and on the same page 
is written and subscribed by the testator another entry or 
title in the same words, except referring to a will executed 
on the 8th Mareh, 1862, being that ubder considetftlioo. 

Immediately following are eight pages of writing in ink; 
dated on different days successively from 17th Maveh^ WMt^ 
to 25th Marchi 1862, each^ilitled <' Memorandum to be ke^ 
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And performed," and expressing what the heir designated in 
it was to have of the testator's real estate. 

This is the third and last portion of the red book, and 
is that which has been printed and propounded on the part of 
Mr. Bnfus Seaman. 

It gives to James, Gilbert, and Rufus respectively the three 
Joggin lots before mentioned, at the same valuations as before, 
except an increase of £30 on Rufus's ; but none other of the 
charges in the second part of the book are made in this. 

It gives two new allotments to the heirs of Amos, one to 
the heirs of James, two to Mrs. McParlane, one to. Gilbert, 
none to Rupert, two to Mrs. Vernon, two to Mrs. Holland, and 
one to Mrs. Mitchell; and then follow the proportions in 
which they are to have the residue of the testator's real estate 
expressed as one-eighth part of the big marsh, viz. : 350 acres 
value £10 per acre (£3500); and al«o one-eighth part of all 
undivided lands, together with one-eighth of all rents and 
profits that w&xy arise from the Joggin lands and quarries*, 
value in time estimated at £2750. 

There are intimations given in these two entries that allot- 
s^ents had been made out of the big marsh which were to 
farm part of the one-eighth, but they are not specified ; and 
also instructioiis that other allotments might still be made, 
both of the marsh suid. other undivided lands. 

It will be seen that none of the charges of personal pro- 
perty, and none of the lota of marsh charged in the second 
part of the book, are mentioned in the third part, which is 
that which, as I have said, has been printed and propounded. 

It is hardly possible to believe the testator intended to 
abandon these charges, seeing the short interval between the 
making of the will and the wri ting-up the book — not three 
weeks;: and the book itself gives intimation (^as I have men* 
tioned) of the. testator's iuteution that the previously allotted 
portionSfOf the big marsh, should form part of the sharea of 
the pfurties who had received these portions. 

Tbia propounded part of the r<ed book thus fails in two 
impsortttnt particulars* It dees* not bring forward the charges 
QOQtained in the previous parjk of the hook, while it. refers to 
one portion of these charges in a manner so vagoe an4 nii- 
defifM^i as must have led to confusion and' uncortainty^and 
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. the probable frnstrntion of the testator's intention as regards 
those charges ; and, what is more to the point, it falls short 
of meeting the desire and falfilling the object distinctly ex- 
pressed in the 14th and the residaary clauses of his will — 
that his heirs should be charged with the advances in per- 
sonal and real estate they had received or might receive. 

Turning to the examination of the other book — the black 
book — the firnt tiling presented is its preface, which is more 
distinctly directed to the objects of the 14th clause than the 
preface of the former book. 

" This book is kept by me, and the charges, entries, and 
memorandums herein made are in conformity with the clauses 
inserted in my will, executed on the eighth day of March, 
one thousand eight hundred and sixty-two ; and I desire and 
direct that the amounts herein charged against, and the 
several allotments and divisions of my Minudie estate and 
other lands and personal property made to my children and 
their heirs, shall be adhered to and bind all parties on the 
distribution of my estate, both real and personal. 

Amos Seaman." 

Next it contains what the other wants to meet the purpose 
of the 14th clause. For it charges advances of personal pro- 
perty, and these correspond with the similar charges in the 
second part of the red book, except in adding the charge to 
Mrs. Mitchell of her marriage outfit, conformably with what 
had been done to her three sisters. And, also, it charges the 
marsh lots previously allotted and charged in the second part 
of the red book, with the exception of the marsh entered as 
deeded Mrs. Vernon on the day of her marriage. Further, it 
takes no notice of the undivided residue of the real estate, or 
the proportions in which the heirs were to inherit it or its 
supposed value ; nor does it notice the rents of the quarries. 

Whatever other object this information on these points 
might answer, it is obvious it was wholly foreign from the 
purpose the book mentioned in the 14th clause was designed 
to answer, viz. : of being an account of what the heirs had 
received in severalty, that, the value being deducted from 
their proportions on a final division, the intention ^' to make 
all equal," expressed as early as 1844, might be carried out. 

The black book also contains all the specific appropriations 
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contained in the propounded part of the red book except two, 
^ wood lot to Mrs. McFarlane, and I think a lot to Mrs. Hib- 
bard, as far as I can make out the description. Besides all 
these it contains further allotments to most of the heirs, chiefly 
in the Big Marsh, and it will be recollected that the propoun- 
ded part of the red book intimates the probability of additional 
allotments being made, and this is not an unimportant feat<ure 
in the internal evidence in corroboration of the black book. 

In considering the internal evidence, the wording of the 
residuary clause ought not to be omitted. After directing 
the residue to be divided into eight equal shares, the testator 
«ays : " In which division respect shall be had as well to any 
apportionment as to any advances made or to be made by me, 
as hereinbefore provided for," and that each party's share 
should comprise the land that should have been allotted to 
him, and should have deducted every advancement and charge 
which should be made by him for or to the same party as 
aforesaid. 

Having before us the will and the two books, the enquiry 
necessarily arises, why the testator should have made up the 
later T)ook ? He tells us himself in his preface ; but inde- 
pendently of any declaration of his, and drawing our answer 
to the enquiry solely from the books themselves, read in the 
light reflected from the will, there seems to be but one ration- 
al conclusion, and this is that he designed it to be the final 
record of his intention as expressed in the 14th clause, by 
colIectiQg together the elements for the division of bis 
estate, scattered through the other book, with such altera- 
tions, omissions, and additions as he saw fit to make after a 
full and careful revision of his estate and the circumstances 
of his heirs. His right to make alterations, omissions, and 
additions is unquestionable — that he might see occasion to 
do so was far from improbable. And it must be recollected 
that appropriations of land were not necessarily benefits — 
they diminished the share of -the undivided lands, and their 
relative value depended on the valuation. 

While, 4iowever, I see in the internal evidence an immea- 
surable preponderance in favor of the black book, evidence 
extrinsic may yet be necessary to give it application, and to 
lay the foundation of judicial conviction. 
14 
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From the evidence we learn that the red book had long 
been known to the family, and bad, at some tinm, been gener- 
ally accessible, being kept in an open trunk in the testator's 
house — that little more than a month before his death the 
testator gave it to Mr. Vernon, his son-in-law, saying, " I want 
yon to take this down to the boys (meaning his sons) ; tell 
them this is to be the final division of my estate, as the book 
will show thc^m " — and that at a still later time the testator 
asked his son Rufus if he got the book from Vernon, telling 
him " to keep it, take care of it, you will see by that how I 
want my property divided." 

On this evidence it is that the red book is set up, either a& 
the book referred to in the 14th clause, or as inducing sa 
much uncertainty as to neutralize both. 

The history of the black book we receive from Mr. McFar- 
lane. He says he bought and gave it to the testator, and ex- 
plained to him the dif&culties that might arise from the 
discrepancies and entries in the red book, and desired him to 
make what entries he intended to make in connection with 
his will in the black book ; and he says (line 1260) that the 
first time he saw it after he had given it to the testator, he 
(the testator) said that it was the book kept by him in con- 
nection with his will, and that he had made the red book null 
and void. 

Mr. McFarlane further testifies that on the occasion 
of the execution of the codicil the testator conversed 
with him respecting; his estate and its distribution. Among 
other things, he says the testator " stated to me that the book 
— the important book kept by. him in connection with bis will 
— was in his red box,.where be kept his money f that this 
book contained his directions respectiag the disposition of his 
property, and that ho relied on me to see that his directions 
as therein given were carefully fulfilled. He said that I 
would get the keys of this box from Mrs. McFarlane, to whom 
he had given them, and to ta-ke the box into my charge. I thea 
took two keys given me by her and put them into my pocket, 
one of them being the key of the red box." Mr. McFarlane 
proceeds to say : " This conversation was the last I ever had- 
with him in reference to his estate. He died the following 
morning. In the course of ^the forenoon I took posses^ 
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sion of the red trunk, which I had previously seen, from, 
under the head of his bed on which he slept and died. 
On opening it I found the black book which I now produce. 
This is the same book which he had before repeatedly shown, 
me as the book kept by him in connection with his will. The 
entries and writing therein are entirely those of the deceased y 
and the book is in the same condition, and the entries therein 
contained the same, as when received by me." 

This evidence of identification is very strong — stronger 
than any I have met with in any of the cases ; for I know of 
no case in which a testator personally identifies the document 
to be incorporated, at a time and in a manner, and under 
circumstances which exclude any conflicting document being 
subsequently established ; for it was his dying -act, and that 
act pointed with the utmost certainty to but one object.. 

It must be borne in mind that the will, as I understand the- 
law, speaks at the moment of the execution of the codicil;, 
and that contemporaneously therewith, the testator indicates 
where the book was deposited. This, to me, is equivalent to 
the testator, after repeating the 14th clause, adding: "And. 
the book used by me for the purpose — thus stated in this 
clause of my will — is there in that money box, and here is the 
key ; " or, as if he had caused the book to be taken from the 
box, and with his own hand put it into the hand of his execu- 
tor, using like words^ 

To overbear or to neutralize such testimony — testimony in. 
which the internal and the extrinsic evidence unite, and both, 
reach the highest degree — there tnust be opposed something 
of constraining force, contradictory, and incapable of explana- 
tion. Such, I think, is not the character of the opposing 
evidence. 

All that is in the second and third parts of the red book 
is in the black, with the exceptions I have named, and altera- 
tions in a few instances in valuations. The distinction lies in 
the black book containing more than the other ; but it con- 
tains nothing more than what is coincident with the will, or is 
explained in the evidence, or is indicated in the red book 
itself. The origin of the black book is explained in a satisfac- 
tory manner ; for it is impossible to examine the red book, 
with it s rough unfinished pencillings and obliterations, pot to- 
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see tbe expediency of a record more regular, clear, and 
certain. 

Tiie black book is itself the evidence that the testator did 
in fact make one more regular, complete, and certain ; and in 
the very nature of things I do not see how we can give the 
testator credit for the most ordinary measure of common 
sense, and yet imagine him to have had any other purpose 
than that purpose which the book itself evinces. And 
when the evidence shows that he carefully preserved it in 
his own possession until death approached, and then directed 
his executor where to find it — and where he did find it — to 
Bay nothing of the testator's dying injunction to see his direc* 
tions carefully fulfilled, and all this after the conversations 
testified to by Vernon and Bufus, I find it impossible to 
believe that these conversations establish an intention as 
regards the books contrary to the conclusion that the evidence 
otherwise irresistibly establishes, or raise a doubt adequate to 
neutralize that conclusion. 

Mr. Vernon's testimony is that the testator said: " This is 
to be the final division of my estate as the book will show ; " 
and Mr. Bufus Seaman says that his father's language was, 
** Keep it ; take care of it ; you will see by that how I want 
my property divided " — referring to the red book. 

What the book informed his sons principally was that each 
child and the children of those deceased would have an equal 
share of his real estate. They knew that to some extent he 
had anticipated the division by specific appropriations, and 
the book itself showed that when he wrote it he contemplated 
farther appropriations ; but all these, they would understand 
from the book, were to be subordinate to his leading purpose 
of equality in the division. 

The testator could not have said this of the black book ; 
it was confined to the object to which the 14th clause of the 
will was directed, and gave no intimation of the proportions 
in which the heirs were to inherit, and would have given his 
sons no assurance of the equality he designed ; the last part 
of the red book was rather an abstract of the will, and seems 
to have beeti made with a different intent. 

With the facts in proof — ^with the objects expressed in the 
14th clause, — for a Court of Justice to interpret what the 
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testator said to Vernon and Rnfus as intimating a strict divi- 
sion according to that book in all respects — as an intimation 
that he had abandoned all charges for advances, and had, 
since that book was written, made no further allotments, — 
would, I think, be to give the evidence a meaning far bej'ond 
its reasonable import, and bring it into conflict with a mass 
of evidence, internal and extrinsic, direct and inferential, of 
the very strongest character; leading to a conclusion consis- 
tent, clear, and incapable of two constructions. 

The object for which the red book was sent to the sons 
may also be gathered from the statement of Mr. Rufus Sea- 
man, that when his father came to his store, ** he said he had 
made a will, in which he considered he had divided his prop- 
erty equally among all his children, all to share alike.'' And 
there is evidence bearing more directly on this point in ano- 
ther part of Mr. Rufus Seaman's testimony. Alluding to his 
conversation with his father in his store, he says he '* spoke 
of the homestead ; said he intended it for me ; at the same 
time he referred to the book sent me by Vernon ; said, you 
will see in the adding-up that your share is not equal' to the 
rest, but when this place is added to it it will make it more 
than equal." He " spoke of the top of the hill as being a 
desirable place for his son-in-law, Dr. Mitchell, and said he 
ought to have a building lot there ; he then told me that that 
property was to come to me through Mrs. McFarlane; he 
said, you have blamed Mrs. McFarlane for interfering with 
our business, but to show you that you are mistaken, this 
property will come to you through her." Now before it 
could come through her, she must receive it : and so Rufus 
understood, for he adds, " I said, perhaps Mr. and Mrs. McFar- 
lane will not be willing to do what they have told you they 
will." He said, " I have every confidence in Mac and his 
wife that they will do what they have agreed to do." 

Rufus knew that the homestead was not given to Mrs. 
McFarlane by the red book, and, therefore, that it must be 
given by some other document — whether will, deed, paper, or 
book ; and he must have learned when his father told him, re- 
ferring to the red book, that he would see by that how he 
wanted his property divided, that he had not intended to 
exclude other allotments besides those comprised in the red 
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book; because here was a property, which some of the wit- 
nesses value at j£4000, not comprised in the propounded red 
book, and yet separated by individual appropriation from the 
residue of the estate, as his father's conversation clearly inti- 
mated to him. 

This leads me to recur to the contents of the black book for 
the purpose of considering the two last pages, which I have 
hitherto abstained from doing. They are important from the 
value of the subjects treated, and from the influence they 
probably exercise in the controversy. By the first of these 
the testator says: — 

** In addition to the lands I have set apart to my daughters 
Ann and Sarah, I further allot to them, jointly, and to be 
equally divided between them, all that part of my Minndie 
estate at present occupied by myself, etc., (describing it), 
with the wharves and buildings thereon, at a value of X1200. 
— Done at Minudie this twelfth day of August, one thousand 
eight hundred and sixtj-two. — Amos Seaman " 

Knowing, as wo do, from the evidence, that from an early 
period the testator intended the homestead for his son Rufns> 
this appropriation would seem most unaccountable, except 
for the explanation given to him by the testator. It is to be 
regretted that no elucidation is afforded by the evidence of 
the reason of this arrangement, and of the time and mode in 
which it was to be ultimately concluded ; nor any explana- 
tion of the cause of introducing Mrs. Mitchell into the 
bequest, which seems in some degree incongruous with the 
object stated by the testator. Yet I cannot but perceive 
that the correspondence, as far as it goes, between the state- 
ment of the testator on this point and this appropriation, 
affords fresh and strong corroboration of the authority of the 
black book as being that by which the testator intended the 
division of his estate to be controlled under the 14th clause 
of his will. 

I cannot pass from this point without saying that it is to 
be hoped that if this appropriation was made by the testa- 
tor, under any agreement that the homestead should be 
transferred to Rufus, as appears to have been the case from 
the testator's language, and from Mr. McFarlane having since 
his death said the homestead was to belong to Bufus, no un- 
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necessary delay may occur in executing the trust which such 
^n arrangement raises, and which this Court has power to en- 
force, and thereby remove an occasion of dissatisfaction that 
may tend to retard the settlement of the estate. 

The last entry in the black book recites that the testator 
considered himself to have been deceived in the value of 
stock in a gas company, in some bargain in which Mr. Hibbard 
was concerned, and in consequence he directs $4000 to be 
charged to his daughter Jane (Mr;^. Hibbard), and deducted 
from her share. This entry is dated Dec. 1st, 1862. There 
IS evidence that the testator made this complaint in his life- 
time, and stated his intention to make the charge against Mrs. 
Hibbard's sliare. This entry in the black book furnishes, 
therefore, no evidence against its authority, but rather tends 
to confirm it. Indeed, when the testator, in August, 1862, 
and again in Dec, 1862, made in this black book these two 
charges, which from the testimony of Bufus as to one, 
and the testimony of many witnesses as to the other, we 
know h© designed should operate on the settlement of his 
estate, the inference is very strong ; nay, it is more than in- 
ference — it is a fact, that he, after the red book had been 
finished, used the black book for purposes expressed in the 
14th clause, and so used it after he had entered in it the 
other entries it contained, thus giving a character to the 
whole. 

Mr. McCully urged the superior claim of the red book, 
because it was the earlier, and ingeniously argued that being 
the first it became first incorporated with the will, and could 
not be revoked by an unattested instrument; but he failed 
to perceive that his argument on another branch of his case 
defeated this : he had said, and truly, that an unattested instru- 
tnent made after the will had no testamentary force. When 
the black book was written, both books were alike inoperative; 
it was the republication in September, 1864, that gave vitality 
to the " book used by the testator for the purpose " of tho 
14th clause, and that was the black book, if the testator had 
before that time substituted it for the red book. The giving 
the red book to persons, none of whom were at the time ex- 
ecutors, and retaining the black book in his own possession 
until given at the latest moment to his executor, are facts of 
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ftgnificance; and, finally, the fact that the recognition and 
identification by the testator of the black book were afitr his 
converf^ations with Vefnon and Ruins, would determine the 
question, though the bearing and effect of these couversationa 
were more weighty than I have taken them to be. 

On the subject of the incorporation of unattested papera 
many cases were cited on both sides, into which, as indeed 
into every case cited for any pnrpose, I have carefully looked 7 
but the question having been fully considered in later cases 
in which those previous have been fully examined, I deem it 
nnnecessary to refer, except in the briefest manner, to the 
earlier decisions. 

Smart v. Prujean, 6 Ves. 560, is a leading case, and one of 
the earliest. There the Chancellor laid down that an instru- 
ment properly attested, in order to incorporate an instrument 
not attested, must describe it so as to be a manifestation of 
what the paper is that is meant to be incorporated, in such 
a way that the Court can be under no mistake. It was,, how- 
ever, unnecessary to resort to the rule there, because there 
was an«ither decisive point. The will stated that the unat- 
tested paper would be left with a certain person, which it 
had not been, and the Chancellor was not satisfied the tes> 
tator meant it to have effect unless so left. What was meant 
by impossibility of mistake succeeding cases show, and,, as we 
might expect, the expression is taken in a reasonable, not an 
unlimited sense. 

In Wilkmson v. Adam, I Yes. & Beames, 422, the will desired 
that the observations and directions the testator should leave 
for the better improvement of his estate, etc., in a book, 
should be observed ; and the Court held that the book which 
contained those directions could not be used for a different 
purpose, viz. : to prove his recognition of illegitimate children. 

In Croker v. Hertford, 4 Moore's P. C. C. 364, by a codicil 
the testator ratified his '' said will and codicils," held not to 
bring in an unattested paper, in which he gave legacies : first, 
because in strict language it was not a codicil ; and, secondly, 
because there was no identification of that particular paper. 

DeZichy Ferraris v. (Jroker et al,3 Curteis, 499, was nearly 
the same ease, having the same result. 

DiUon v. Harris, 4 Bligh's P. C. C. N. S. 322, is very like 
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Smart v. Prujean^ and decided on the same points. First, the 
will said the testator had put the unattested paper into the 
hands of his executors, and they swore they had never received 
it ; secondly, no explanation was given of the cubtody ont of 
which the paper offered for proof came, and nothing to con- 
nect it with the paper mentioned in the will. The Court 
say (p. 364) : "There was a want of identification, there was no 
evidence to show that the engagement produced was the en- 
gagement referred to in the will, and rather there was evi- 
dence the other way, because the executors to whom the tes- 
tator said he had given it denied having ever received it." 

Utterton v. Bobbins, 1 A. <& E. 423. Here the testator, by 
several unattested memoranda, left a certain house to his 
daughter which had been purchased since his will. He aftor- 
Avards made a codicil, duly attested, giving all his lands pur- 
chased since his will to trustees for the uses expressed in his 
will concerning the residue. Held, that the house passed to 
the trustees. 

In the argument, Lord Denman put this case (p. 431): — 
Suppose a man having made a devise of real property, not 
attested, went into a distant country, and there signed a 
paper duly attested stating that his will was in a particular 
place (mentioning it), would not the will in that case pass 
the property? 

Dickinson v. Stidolph, 11 C. B. N. S. 341, was another case 
cited. The testator, by an attested instrument, revoked all 
former wills, except two memoranda, dated 10th May, 1819, 
which were to remain in force with her will. Only one was 
found and that was upheld. The Court said (p. 356): "She 
refers to two memoranda. The context shows that she refers 
to a testamentary paper, for they are to remain in force with 
her will ; and, as no other testamentary paper of that date has 
been found, we consider this to be suflSciently identified as 
one of those to which she refers. It is signed by her, it has 
the specified date, and it constitutes the disposition of her 
residuary estate which is wanting in the will." In giving 
judgment in this case, the Court recognized the rule in Smart 
V. Prujean, and said the unattested paper must be referred 
to in the will in such a manner as shall, with the assistance of 
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parol evidence, when necessary and properly admissible, 
leave no donbt of its identity. 

Now in that case there was no reference beyond the date, 
and there was but one instead of two papers, as referred to ; 
but a paper answering that date was upheld. 

Here the reference is to a book used for a special purpose, 
as in Wilkinson v. Adam, and the book produced most per- 
'fectly corresponds ; while the proof of identity in the present 
case is more direct and certain than in that. 

The case of the Ooods of Graves ^ 1 Swabey & Tristran, 250, 
has a strong bearing on the nature of the requisite evidence. 
There the testator made his will, dated April 22, 185C, and 
gave to Sarah Florence ** some household furniture, to be de- 
livered to her in one week after ray decease, which she has 
got a list of, if she lives with me at the time of my death." 

When the will was executed, the list referred to was not 
produced. Sarah Florence deposed that the testator, about 
the year 1852, upon making a former will, stated to her, she 
being his housekeeper, that it was his intention to leave her 
some portion of his furniture,*and that thereupon he handed 
her a list of such furniture which he desired her to keep, 
(the list was in his handwriting, and began: " List of goods 
that I give to my godson Edward Florence," and ended thus, 
" My violin and clarionets,") that when he executed his said 
will in April, 1856, he ag?un requested her to keep the said 
list, which she had then in her possession, and that she did 
so until his death, and that the deceased never gave her any 
other list; and she believed the same to be the one referred 
to in the will, and intended to be a bequest to her. The John 
Edward Florence mentioned in the list was an illegitimate 
son of the deceased by Sarah Florence. 

Sir C. Cress well. — "The list purports to be a list of certain 
property intended by the testator for another person, and it 
does not correspond with the one mentioned in the will. If 
I granted the motion, I should be extending the principle 
laid down in AUen v. Haddock, which I am not inclined to do, 
although I entirely concur in that decision." 

From this case we see the nature of the testimony received 
in such cases. The person to be benefitted was the witness 
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to declarations of the testator in her own favor, and on tliis evi- 
dence the paper undoubtedly would have been received to 
proof had it corresponded with the object of the bequest ; 
and we may infer from the significant reference to the fact 
that the list was not produced when the will was executed, 
that had that been the case, it would have been received, 
although discrepant in its terms. It is on the individual 
identification I rely in the case before us. 

In Van Straubenzee v. Monchy Law Digest, part 2nd, vol. 4, 
N. S., 1862-3, the attested paper made no mention of, or refer- 
ence to any paper as existing ; by inference only could it bo 
judged a paper existed ; and the proof of identity was defec- 
tive, because the envelope had been opened and there was 
no proof that the papers found were the same as those first 
enclosed. The circumstances were: — M. duly executed the 
following document: " It is my wish for my dear husband to 
administer to the moneys ; the smaller bequests L. will be so 
kind as to attend to." She then, in the presence of the at- 
testing witnesses, enclosed in it two papers with writing there- 
on, folded it up and sealed it. After her death the envelope was 
found to contain two sheets of paper, containing bequests of 
money and other bequests, in the handwriting of deceased, 
but unexecuted. When found, it appeared that the envelope 
bad been opened and resealed, and there was no evidence that 
the papers found in it were those originally enclosed or that 
they were in existence when the envelope was executed. 
No other testamentary papers were found. Held, that the 
duly executed paper did not refer to any written document 
as then existing; and, if it did so, that the document was 
not pointed out in such manner as to enable the Court to 
ascertain its identity, and, therefore, that the three papers 
were not entitled to probate. (32 L. J., 21 Prob. & Matr., 
8 J. N. S., 1159 ; 7 L. T. R. N. S. 723.) 

Digest to Weekly Reporter, from Mich. 1863 to Trin. 1864, 
Probate Digest. 3, Ooods of Alnuti, viz. : A codicil referred 
to and confirmed a first codicil. No evidence that a previous 
codicil had been executed ; but a draft codicil was found 
among the testator's papers, which the solicitor proved he 
prepared and supposed had been executed when he wrote 
the codicil that was executed. Probate refused of the draft 
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codicil, as it was not safficientlj identified as the paper re- 
ferred to by the testator. 

There was no evidence to connect the draft codicil with 
the testator, or to show that when he spoke in his will of a 
first codicil be meant the draft, except being fonnd with the 
papers — a circnmstance which has been held not sufficient. 

The Goods of the Gouniess ^ Durham, 3 Corteis 57. The 
will referred to a revoked will of her late husband. Probate 
was granted of the two. 

2he Goods of T. Diddns, 3 Carteis, 60. The will referred 
to a deed of settlement, and probate was gninted of both. 

Allen y. Maddocky 11 Moore's P. G. G. 427. The decision in 
this case is very elaborate, and exhausts the subject. It is 
referred to in a later case, with approval. Ths Goods of 
Graves^ 1 Swabey A Trist. 250. The will was not attested 
according to law. ^j a paper sufficiently attested, and ex- 
pressed as follows, " This is a codicil to my last will and testa- 
ment," the testatrix gave several legacies, but made no other 
reference to her having made a will. Held that parol evi- 
dence was admissible, and a will found in a trunk was on the 
evidence admitted to probate. 

By the will, dated 1st Dec, 1851, the testatrix had appointed 

the Rev. Wood and Sir Thos. H. Maddoek her executors. 

There was only one witness. The codicil was dated 13th 
Sept., 1856, and by it she gave several legacies, and among 
others to her servant, Eliza Baker, who was a prominent wit- 
ness, and proved that the testatrix had expressed her inten- 
tion to make a will, and appoint Sir Thomas her executor ; 
that she saw her writing it, and that afterwards the deceased 
told her she had made her will and appointed him executor, 
and had depiDsited the will in a chest in her room ; that the 
chest allnded to was kept in the room of deceased until 
shortly before her death, when it was moved to witness's 
room ; and she further deposed to the finding the will in that 
chest, and the codicil in the drawers in deceased's room, and 
that she knew of no other will except one destroyed long before. 
Proof was given of search, and no other will or codicil was 
found. The surgeon who took her instructions for the codicil, 
and who was an attesting witness, deposed that the deceased, 
in answer to his question who was her executor, answered 
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Sir Thomas H. Maddock, and that he deposited the codicil 
in the drawer where it was found. Another witness testified 
that after the codicil was signed, the testatrix was asked 
where the will was, and that she replied, " that is in safe 
keeping." Sir J. Dodson, by his judgment, held that though 
the will was not executed according to the Statute, he was 
satisfied from the evidence, and the place where the will and 
codicil were found, that the instrument of 1851 was the will 
which the testatrix referred to in the codicil, and he decreed 
probate of the two papers, as together containing the will of 
the testatrix. This decision was appealed from and affirmed. 

It is to be noticed that here there was no reference in the 
codicil to a will further than the words " this is a codicil to 
my last will" imported the existence of a will. 

In the present case there is distinct reference to a book 
used for the purpose expressed in the clause. 

Tliere the statement of testatrix that the will was deposited 
in a chest -was long before the making of the codicil ; at the 
latter time she was no more precise than to say " it is in safe 
keeping." 

Here the information where the book was deposited and 
the means of procuring it were furnished just before the tes- 
tator's death, and when no alteration could take place in any 
of the circumstances. 

In both cases there is the evidence of declarations of the 
testator and testatrix. This case, which was decided evi- 
dently on great consideration and has been approved of in a 
later case, seems to me strongly in point. 

In this case, as in some others, stress is laid upon the fact 
that no other document of like nature could on search be 
found. 

I think that this fact only bears on cases ^hen the evi- 
dence of identification h not perfect and complete — when it 
leaves room for the existence of some other paper. If the 
testatrix in that case, when asked where her will was, had 
said, at a time when so near her death as to leave no space 
for alteration in the circumstances, " My will is in that 
trunk," it appears to me there could have existed no neces- 
sity for search for other papers, and there would be less 
reason in the case of a book or paper referred to than of a 
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will. The Court on this point, in that case, said that '' it 
mnst always be proved or assumed that there is no later will 
revoking the one set up. This fact is one which is in truth 
a necessary foundation of the establishment of every testa- 
mentary paper." And again : " If we are to read the codicil 
Avitli the knowledge of what the testatrix knew, namely, that 
she had this testamentary paper and no other, can it be 
doubted that this is the paper referred to ?" 

In the case before the Court, the direction of the testator 
leaves no room to doubt that the book in his cash box was 
the book that the 14th clause referred to. 

I have reviewed all the cases cited, and, in view of the 
facts and evidence in this case, I possess no power over my 
own miud adequate to prevent these facts and that evidence 
from producing the conviction that the black book was that 
which the testator intended to be the book that was to give 
effect to his desire expressed in the 14th clause of his will : 
and this opinion which I thus am constrained to entertain as 
an individual, the legal authorities, I think, require me to 
maintain judicially. I have gone through the several cases 
in which the unattested paper has been disallowed, and have 
asked myself what the decisions would have been had the 
testators in these cases identified the papers in the manner 
the testator did in this case ; and I cannot but believe, from 
the tenor of all the cases, especially the later ones, that such 
evidence would have been held sufficient to establish the 
papers. 

My opinion, therefore, is that the book No. 12, distinguished 
as the black book, is the book referred to in the 14th clause 
of the testator's will, as it spoke on the 13th Sept., 1864, 
when republished by the codicil. 

The next qiiestion arises under the 15tb clause. (His lord- 
ship here read this clause.) 

Under this clause is propounded a paper marked No 13, 
signed by the testator, and containing allotments of land to 
his several heirs, all of which, at the like valuations are con- 
tained in the black book,, except one lot to Mrs. Sarah Mit- 
chell, which, from the description, 1 presume to be part of 
the homestead given by the black book to Mrs. MeFarlane 
and her jointly. 
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In this paper the testator says that he allots to his several 
children and their huirs^ in accordance with the clause in his 
will, for the purpose of defining certain portions of hi&- 
Minudie estate, which it is his desire shall form part of the 
portion or share they shall inherit und^r his will, with the 
estimated value thereof. 

Mr. McFarlane deposes that this paper was prepared by 
him at the testator's request, who returned it to him signed, 
and with the valuations filled in, and told him to keep it with 
his will, which he did until produced with the will after tes- 
tator's death. 

This was a paper existing when the testator republished 
his will. It answers the objects and terms of the 15th clause ; 
and I think that, although the evidence of identification is 
not so direct as in the case of the book, it is sufficient; and I 
am, therefore, of opinion that this paper is the paper referred 
to in the I5th clause of the will when it was repuWished; 

Under this clause there are also propounded three deeds, 
made by the testator in 1854, of lots on the Joggin road, 
which have been already noticed. These lots aad their valu- 
ations are enumerated in No. 13. Also six deeds made by 
the testator in January, 1864, expressed to be for valuable 
consideration. 

As deeds, I thii>k there is not sufficient evidence to support 
them as executed deeds or as escrows : I think they would 
fall under the case of deeds imperfectly executed, which 
Chancery will not establish. 

But I am of.opinion that there is-evidence tO' identify them 
as deeds referred to in the 15th clause, and therefore suffi- 
cient to give them the character of testamentary papers. 

The next question relates to the codicil of 1862. 

It is necessary to bear in mind that Ihe powers conferred 
by the Act alluded to are limited, and that many questions 
affecting parties having interests under the testator's will may 
require the ordinary modes of procedure for their adjudi- 
cation ; and that any judgment we give may reach no further 
than to protect the executors in acting under it. Of this 
nature are some of the matters that have been brought 
before us. Respecting, some others there may be much room 
for doubt. 
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The recent Act of our legislature under which these pro 
ceerlings are conducted, copied from a very modern English 
Act of Parliament, is calculated to be very useful in facili- 
tating the settlement of properties in trust, and in relieving 
from undue responsibility the trustees. To carry its opera- 
tion beyond the intention of the legislature, and to make 
its proceedings in all cases of questions of trust-interests the 
substitute for a suit, would be injurious to the systematic 
administration of the law, and dangerous to the rights of par- 
ties, by removing the protection afforded by the forms that 
attend the prosecution of a suit between parties. 

The codicil asserted by one of the executors and contested 
by the other, dated 22nd October, 1862, is a subject which 1 
think is not within our present inquiries. Supposing it to be 
within the intention of the Act, which I greatly question, the 
inquiry, as regards its operation and eflFect, is, I think, prema- 
ture, until the claims against which this instrument professes 
to be directed shall be asserted in distinct form: and the 
same reason applies to the objection urged against the validity 
of its execution. 

There is, besides, a more fundamental objection against this 
latter inquiry. I conceive that inquiry belongs to the Pro- 
bate Court alone (as I suggested to the counsel at the argu- 
ment), and can only come before the Supreme Court in its 
appellate jurisdiction. That this is so, appears clearly from 
the case of Barnes v. Vincent, 5 Moore's P. C. C. 201 (1846), 
which was an appeal from a decree of the Prerogative Court 
of Canterbury rejecting the allegation and refusing probate 
of a will of a married woman made under a power, because 
the requisitions of the power regarding the execution had 
not been complied with. This was reversed by the Privy 
Council, on the ground that it belonged to the Court of 
Equity to determine whether the power had been properly 
followed, and rejection of probate precluded the party from 
Laving the opinion of that Court, " because, if probate be 
refused, the Courts of Equity can never know anything of 
the will at all." And again, the learned judge (Lord 
Brougham) says : "On both sides of Westminster Hall, when 
a power is to be executed by a last will, probate of the in- 
strument must be obtained before any Court can look at it or 
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know of its existence :" and he cited Ross v. Ewer, 3 Atk. 
160 ; Jenkin v. Whitehoiise, 1 Burr. 431. 

The cause was «ent back, with directions to admit the alle- 
gation and take evidence to prove the will, taking into, no 
consideration wliatever the execution of the power. 

In Boss V. Ewer, Lord Hardwicke said : '* Where a femme 
covert has a separate power over her estate and may dispose 
of it by will, whatever sort of writing she leaves, it ought to 
be first propounded as a will in the spiritual Court," and 
in Jenkin v. Whitehouse, Lord Mansfield fully recognized the 
rule. 

Sir Herbert Jenner, in Griffin v. Ferard, 1 Curt. 109 
{1835), felt his responsibility in refusing probate (because he 
thought the paper to be not dispositive) to be enhanced from 
the same cause, as ** thereby, so far as this Court is con- 
cerned, precluding the parties from resorting to another 
Court, for the purpose of obtaining its opinion on the con- 
struction of the paper." 

I have, however, investigated the cases cited, and, if it can 
serve any useful purpose, I am ready to give my opinion on 
the two points raised, viz: Whether it is testamentary in 
character ; whether the penalty it imposes is absolute or in 
terrorem. 

On the question raised on the 11th clause of the will 
respecting the shore quarry frontage, I do not propose to 
give an opinion. It is unnecessary to do so, as my learned 
Brethren are agreed on the point, and the contention arises 
on the frame of the will, on which I would rather avoid 
giving an opinion, unless absolutely required to do so. The 
question, however, is of so much practical interest that I 
desire to hold my opinion free in cases of similar cfharacter 
that may hereafter arise ; and I may, therefore, be excused if 
I ofier a few suggestions on the subject as it has presented 
itself to my mind. 

The leading cases for a restricted construction depend on 
the locality of the devise or grant. 

A devise of land in the county of Limerick was held not 
to convey land in the county of Clare. 

My estate of Tedworth, in Hants, did not mean that part 
15 
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of tlie estate also wliich lay ont of that connty. Wdiber v. 
Stanley, 12 Weekly Reporter, 831. 

My estate at Asliton— for so the Conrt read my estate of 
AshtOD — on which there are probably many compelled to bow 
to the authority of the decision who may be nnable to appre- 
ciate its reason ; 3'et, so read, the case turned on the locality 
of the devise. Doe d, Oxenden v. Chichester, 4 Dow's Re- 
ports (House of Lords), 65. 

Here the question turns on the word " between." Is its 
ordinary sense capable in any case of extension to meet an 
obvious intention? A very different question from one 
arising on a restricted locality. 

My doubts in this case are principally raised by the case of 
Pugh V. The Duke of Leeds , Cowp. 714. The opinion of Lord 
Mansfield in that case is a worthy study. We see a great 
mind, fretted by the entanglements of technicalities, breaking 
and casting aside the meshes that would control his reason^ 
with an expression of scornful indignation not often found 
in the sober language of Judges, and a force of eloquence and 
argument not easy to resist. He there decided that the ob- 
vious intention must prevail^ and held that " froni the day 
of the date " was to be construed inclusive or exclusive, 
according to the intention. 

This reasoning was approved in The King v. OaTrdingay, 
3 T. R. 513, where, in an indictment, the words " towards and 
unto" were held exclusive; but there Ashhurst J. says: 
'^The case of Pugh v. The Duke of Leeds was properly decided; 
but that turned on the construction of a contract between 
two persons where their intention was to be considered. But 
greater certainty is required in indictments." 

This will apply to wills. Buller J., in Doe v. CoUim, 2 T. 
R. 503, says: ** In construing wills we do not look at techni- 
cal words so much as the testator's intention, which can only 
be collected from the. whole will." 

American text writers have given the word " between '•' an 
always limited meaning, while they have allowed " to, from, 
and by" to be subject to the con-trol of necessary implication. 
They do uot explain the reason of the difference. 

Lord Mansfield having emancipated the law from the 
tyranny of one preposition, I hesitate to assist m rivetting 
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the fetters in any similar case, for I cannot see why the 
whole tribe should not be subjected to the wholesome disci- 
pline that that very able Judge administered to one of them. 

I have carefully examined and made notes of all the nume- 
rous cases cited on this branch, and several not cited, and 
there are many that support this view. But T do not profess 
to go through them, nor to express an absolute opinion 
whether or not the word ** between '' may bo extended to 
meet an obvious intent, because it is not necessary that I 
should do so. 

If, however, it can be so extended, then the rule to be 
applied is acknowledged. It is found in Wigram, whose 
learned work is the subject of high euloginm by the Judge 
who delivered the opinion of the Court in Allen v. 3Iaddock; 
and tliat learned Judge declared the rule in these terms 
(p. 440) : " In construing his will, the Court is entitled and' 
is bound to place itself in the situation of the testator with 
respect to his property, the objects of his bounty, and every 
other circumstance material to the construction ol his will, 
and for this purpose to receive, if occai^ion requires it, parol 
evidence of those circumstances, and to expound his meaning 
with reference to themi" 

On the subject of the intentiony as ascertained from tlie 
words of the will as read in the light of the surrounding cir-- 
cumstances, there seems little room for difference of opinion. 

The preamble of the clause explains the intention to be. 
directed to the valuable quarries, and the various regulations 
touching management and distribution that follow clearly 
indicate the same thing. The evidence shows that the valu- 
able quarries are in the coves, and that all that lie between, 
in the restricted sense, are of insignificance. On this point 
the language of the testator in the red hook has a strong 
bearing. After giving one-eighth of the big marsh to each 
heir, he says : " Also to have one-eighth part of all undivided 
land that may not by me be set off during my lifetime, toge- 
ther with full shares of all rents that may be collected from 
these lands and Joggin quarries, etc., which, in time, under 
good management, may be good value to each for X2,750." 

By the will no lands were to be the subject of rent for the 
benefit of the heirs except the Joggin quarries, and the sum 
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the testator has set down for each eighth is too large, unless 
he had contemplated the valuable quarries to be included. 

He could not have embraced, in the description in the 
eleventh clause, the whole frontage in genera' terms ; for in 
the arrangement of his property he seems, according to the 
papers in evidence, to have designed Downie's Cove for 
present distribution. 

The question whether Rufus Seaman is trustee as respects 
the school lands jointly with Mr. McFarlane, I think, must be 
answered in the negative. I do not think that his appoint- 
ment as executor in the codicil confers on him a special trust 
of that nature. 

I do not think the several and different trusts under the 
17th clause are necessarily inseparable. 

Under the 23rd clause, I think the advances to be charged 
against the shares of the children of Amos and James can 
only be ascertained in the same way as in the case of the 
other heirs, and directed in the 14th and 15th clauses. 

Thus, I believe I have answered, either directly or by 
jiecessary inference, all the questions propounded in the 
;petitions. 

I have given to this case the best consideration of which I 
am capable, and which the interesting nature of the question 
and the value of the property demanded. If I have erred in 
the conclusions I have arrived at — and I ought to think it 
•probable that I have done so — I am relieved from the anxiety 
that must always weigh on the mind of a Judge, who appre- 
ciates the infirmities of his own judgment and the deficien- 
cies of his own knowledge, when his opinion is to bind large 
interests. In this case, if my conclusions are erroneous, I 
have the satisfaction to know they are innoxious, as I believe 
they have not met the concurrence of my learned colleagues, 
and will not, therefore, enter into the instructions to be given 
to the executors on their petitions. 

DesBarres, J. This very important case, in which the, 
learned Judge in Equity has just delivered an elaborate 
opinion, I have not tailed carefully to consider, and I have ex- 
iirained the authorities which were cited at the argument, and 
others which a research conducted together with my Brother 
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Wilkins has discovered. • With him I have more constantly 
conferred than the many engagements of the learned Judge 
in Equity have enabled me to do with him, as I could have 
desired. With that learned Judge my Brother Wilkins and I, 
unfortunately, are unable to concur in some of the conclusions 
at which he has arrived ; and there are some points, indeed, 
in which my views are not entirely coincident with those 
of my Brother Wilkins. But, in his conclusions as to the 
necessity of rejecting all entries in the red book made 
subsequent to the execution of the will, the black book, and 
paper marked No. 13: as to the construction of section 11 of 
the will in relation to the quarries : as to the effect of the 
first codicil of October, 1862 : and, as to the question sub- 
mitted relative to the trusteeship of Rufus Seaman, I con- 
cur ; and, without having written an opinion, I content myself 
with referring to the elaborate one prepared by my Brother 
Wilkins, which I have read, and of which I generally approve. 

Wilkins, J. As to the first point of inquiry, " Whether any 
and what consideration is to he given to certain books, docu- 
mentSy and verbal declarations of testator ?" (The learned 
Judge here read the 14th and 15th clauses of the will.) 

I did not, at the argument, understand the writing No. 
13, to be much, if at all, insisted on ; but I shall, neverthe- 
less, consider its claim to be regarded as incorporated in 
the will. 

All of the documents propounded (the red book, the black 
book, and writing No. 13) being unattested according to the 
requirements of the Wills Act, neither can be regarded as a 
part of the will, unless its incorporation can be established 
by evidence that will bring it within the rule enunciated by 
Lord Eldon, in Smart v. Prujean, 6 Ves. 565, which has often 
been recognized as the only safe rule. It is as follows : " An 
instrument properly attested, in order to incorporate another 
instrument not attested, must describe it so as to be a mani- 
festation of what the paper is, which is meant to be incorpo- 
rated, in such a way, that the Court can be under no 
mistake.*' 

This Court is, when adjudicating in the matter of this en- 
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qnirv, in a certain sense a Coart of constrnction and roast^ 
looking at the circani:«tanees which snrronnded the testator 
at the execution of his will, if necessary to do so, compare 
with his language in these sections every doc amen t offered 
in evidence claiming to be the extrinsic " book" or " writing 
under the hand of the testator " referred to therein ; and, in 
order to this, the intrinsic evidence of such document must 
be carefully considered so far, and so far on^y^ as may be 
necessary to decide '' whether ii is identical with the document 
to which the will r^ersP I will not enquire particularly 
whether, where as here, more than one document is presented 
in evidence which may possibly be the extrinsic document 
referred to, the Court can decide between them. The 
language of Lord Kingsdown in AUen v. Haddock^ 11 Moore *s 
P. G. C. 454. referring, as it diies, to a decision of Lord 
Lyndhurst in Hodges v. Htyrsfall^ 1 Rnss. & Myhie, 116, where 
one of such documents was received, and which decision 
Lord Kingsdown says has been criticised for that reason, and 
because opposed to the expressed opinions of Parke, J., and 
Littledale J., in Shortrede v. Cheek, 1 Ad. & KIl. 60, who 
thought such evidence inadmissible — cannot but occasion 
very grave doubts as to the propriety of admitting it. A 
Judge called on to decide the point referred to might well 
say, in such a case as that before us, ** I stand on delicate 
ground — the question is res infegra. 1 am unwilling to go 
beyond the authority of decided cases." Assume, however, 
that such an admission of testimony is not open to objection 
— also, that the prospective powers reserved by this testator 
in sections 14 and 15, were legally reserved, and further, that 
the comparative force of the rival claims of these documents 
may be determined by evidence of declarations of the testator 
respecting them made since the execution of the will. These 
are the words of the Right Hon. T. Pomberton Leigh in 
Allen v. Maddockf (the character of which case, by the way, 
he thus described), p. 454: — **The thing referred to (a codicil) 
is a writing (a written will); it is in its nature a single 
instrument ; and only one document is found to answer the 
description.^' '^It is necessary also to remember the distinc- 
tion beween the admissibility of evidence to prove a testa- 
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mentary paper, and of evidence to explain its moaning, that 
direct evidence of intention, declarations of the testator* by 
toord or in writing, and other testimony of a similar character 
are admissible, when the will is disputed, but that no such 
evidence can be roceived in order to explain the expressions 
which he has used." (p. 440.). 

Still, conceding for the present all that is thus assumed, I 
find, referring to the evidence, that it would bo utterly im- 
possible to pronounce on the identity of either document as 
manifestly that by which the testator, at the moment of his 
death, designed to give effect to section 15, except to a very 
limited extent that I shall explain hereafter. To adopt the 
language of Lord Eldon, in Smart v. Prujean^ " I may conjec- 
ture, but the fact is not so manifest that there can be no 
doubt or difficulty." Neither could be recognized without 
nicely balancing evidence, even supposing that" evidence 
legal in its character. On that point, how^ever, grave doubt 
Arises. The testimony of either McFarlane, Rufus Seaman, 
or Vernon is open to the objection '^ that it violates the 
spirit of the Wills Act." Can the black book, or No. 13, be 
Bet up by McFarlane, or the red book by Seaman or Vernon, 
without such a result? The first is supporting a devise to 
his own wife. The two last are endeavoring, Seaman to 
maintain a devise to himself; Vernon, a devise to his wife. 
Thus each practically makes himself a subscribing witness, 
for himself J as well as for others, and without incurring the 
forfeiture which the legislature requires in order to making him 
competent. 

But, I overlook, for the present, this objection also, and 
proceed to enquire whether tliis testimony, in connection 
with the documents to wliich it refers, substantiates " beyond 
doubt or difficulty " the identity of book or writing with the 
extraneous document that is mentioned in the 15th section. 

It will be perceived, presently, that I consider the ques- 
tion, as to the effect of the evidence, to be presented 
under very different circumstances, relatively to section 14. 
The books and the writing No. 13 alike profess to describe 
the allotments mentioned in section 15, and every one of 
these 13 " a writing signed by the testator." A hook is not 
mentiuBed in section 15, in which the comprehensive term 
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" any writing " ia used. Both the books indicate advances as 
referred to in section 14. 

On the point ot mere intention we may, perhaps, notice 
that the testator did, in fact, under the reserved prospective 
power, at different times after the execntion of his will, 
adopt a different writing. McParlane, who says, *' After the 
execution of the last will the deceased again showed me this 
red book with the entries made therein in connection with 
that will," and who afterwards heard testator say, referring 
to the black book, that, adopting it, he had made void the red 
book — says further, (and note this was after the execution 
of the codicil) the testator said to me " that the black book 
— the important book — kept by him in connection with his 
will was in his red box, where it was found." 'McFarlane 
says further, " This (the black book) is the same book which 
testator had beiore repeatedly shown me as the book kept by 
him in connection with his will." When last previously the 
testator had so stated we are not informed, though it were 
desirable to know, since within a very few weeks before tes- 
tator's death he is proved to have spoken of the red book as 
the book connected with his will. Rufus Seaman tells us 
(and the time, according to him and Vernon, could not have 
been more than a month before the testator's death) that at 
his last conversation with his father, the testator, expressly 
referring to the red book, said " You will see by that how I 
want my property divided." Rufus adds, " My father re- 
ferred to that book sent me by Vernon, and said, ' You will 
see in the adding up that your share is not equal to the rest ; 
but when this place (the homestead) is added to it it will 
make it more than equal.' " Vernon, when he carried the red 
book to Rufus, was told by the testator to take it down to 
the boys and tell them '* It is to be the final division of my 
estate as the booh wUl show them^ The red book is identified 
by Vernon. Thus, though it seems the testator told Mc- 
Farlane long before this that he had made the red book void* 
yet the testator, so far from destroying the red book, sent it 
thus formally a few weeks before his death to his son, (who 
is now one of his executors/, as and for the book that was to 
show how the testator's property was to be disposed of. As 
such, that son and executor, who retained it, produced it 
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after his father's death. In the interval between the decla- 
ration made by testator to Vernon and Rnfus respecting the 
adoption of the red book, and that last made to McParlane 
regarding his recognition of the black book, we have no evi- 
dence respecting either book. If the circumstance of the 
black book being found in the trunk can have any weight 
in raising a presumption in its favor, that presumption would 
have to encounter the declarations in favor of the red book, 
and the fact of its co-existence (uncancelled) with the black 
book. 

At the moment of testator's death, when one of the execu- 
tors possessed and relied on the black book, the other execu- 
tor possessed and was relying on the red book. The exist- 
ence of the red book in testator's possessicm in 1861, and 
anterior to the existence of the black book, and of the writing 
No. 13, is clearly proved. Such is the difficulty as regards 
the books ; but No. 13 claims to be incorporated in section 
15. It furnishes no internal evidence of being connected 
with the 14th section, as it has no reference to charges or 
advances. It is, however, ** a writing signed by the tes- 
tator," and it is headed in accordance with the 15th section 
of the will. It is without date, but it is proved that the red 
book long pre-existed it. McParlane says that he prepared it 
in the 3'ear 1862, and that> o/Xer the execution of the willj it was 
sent or delivered to him, signed by the testator, to be laid 
away, as it was, with the will. Red book and black book are 
each also " a writing signed by the testator." No. 13 allots 
and fixes valuations ; so does also each of the books. Being 
signed after the execution of the will. No. 13, like the black 
book, is, of course, founded on the reserved prospective power. 
It would seem to follow that if used according to law origin- 
ally it could be abandoned, and a subsequent writing adopted 
by the testator. That he did adopt another is incontestable. 
We cannot, therefore, believe that he relied on No. 13, at the 
time of his death. That document is silent on the subject 
of advances ; but the testator has made an indication by him 
oi advances an essential and indispensable part of his plan 
embodied in the tWo sections. The provisions of section 16 
must necessarily fail if those of 14 cannot be effectuated. 
The converse does not follow, for 14 can stand without 15. 
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A construction of these sections involves a necessity for con- 
sidering the effect of the deeds in evidence. That question 
presents a double aspect ; first, as regards the deeds in the 
abstract ; secondly, as regards them in connection with the 
intended disposition of the estates as referred to in the sec- 
tions. Under the first the question simply is, " Were the 
deeds completely executed?'' There are tliree in one class, 
six in the other. The latter have all monied considerations 
expressed, the former are stated to be for love and affection. 
They bear date, the six on the 14th January, 1864, the three 
on the 25th March, 1854. The only evidence respecting the 
execution of the latter is given by McFarlane, who says, 
" These were handed me by the deceased some three or four 
years ago. He said I was to retain the deeds as escrows, 
and deliver them to the parties or those who might represent 
them after his death, should he not deliver them before." 
He adds, '* They are in the handwriting of William, deceased, 
who is a witness thereto. They have never been actually 
delivered to or accepted by the grantees, but I have 
registered them since testator's death." The deeds in the 
second class, being dated subsequently to the execution of 
the will, and being to children and grandchildren of the tes- 
tator, were prepared by McFarlane in the year 1863 or 1864 
from a paper written by the testator. After they had been 
executed in the presence of one Charman — a subscribing wit- 
ness thereto — under circumstances to be stated — they were 
retained by the testator. After his death they were received 
by McFarlane, at the hands of Emma Seaman, the tesUitor 
having, a short time before his death, addressed to McFarlane 
these words " Those deeds you wrote of the new diked marsh 
you will get from Emma Seaman ; those I wish you to take 
for delivery to the parties when I am gone." Charman says, 
" I was called on by the testator to witness some deeds be- 
tween December, 1863, and January, 1864. Mr. Seaman, at 
his house, said he had some deeds to witness. He, the testa- 
tor, signed them one after another, and desired me to set 
down my name as a witness, which I did. He said, * Perhaps 
you may be called on some time to prove these deeds, and perhaps 
noU He retained the deeds, and I came away." McFarlane 
gives this further testimony concerning them, " Some short 
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time after I prepared the deeds, the testator, at Minudie, 
showed them to me executed, and subscribed by Charman. 
Testator said ho had executed them, and that they were as 
escrows to take effect after his death, unless ho himself de- 
livered them before to the parties." This was^ as has been 
shown, anterior to the last declaration made by the testator 
respecting these deeds. 

The deeds of 1864 are materially distinguished as to their 
operation from those of 1854, in this respect, that the former, 
for reasons which will be explained, are unconnected with 
the will, whilst the latter are essentially a part of it. The 
following appear to be the legal principles which govern the 
question as respects the former. The authorities show that 
a deed may be, in the absence or without the knowledge 
or consent of the grantee, absolutely executed, so as to con- 
vey the estate to him ; and tho grantor may, without affect- 
ing the validity of the execution, retain the document. The 
grantee thus invested with a title without his concurrence 
can, of course, however, disclaim it, if he pleases, by deed 
under seal. But the authorities also show that to make tho 
deed operate, either absolutely or as an escrow, on the per- 
formance of a condition imposed, there must be a complete 
execution by the grantor. The grantor may completely exe- 
cute a deed, and deliver it to a third person, with directions 
not to hand it to the grantee until after the grantor\s death. 
In one of the cases stated below, it will be seen, however, 
that Coleridge J. expressed himself doubtful if the deed had 
been delivered on condition that the grantee should not have 
it till the grantor^s death, whether it could operate as an 
escrow. Doe d, Oarnoiia v. Knight, 5 B. & C. 671 ; Doe d. 
Lloyd y, Bennett, 8 C. <fe P. 124: Graham v. Graham. 1 Ves. 
275 ; Cecil v. Butcher, 2 Jac. & W. 565. The power of a 
Court of Equity to relieve, in cases of execution of deeds, 
according to good conscience and the real intentions of the 
parties, sufficiently appears from the cases noticed by tho 
Master of the Rolls in the above case of Cecil v. Butcher. 

Now, applying these principles, I consider the words of 
the grantor addressed to Charman, at the time of his subscrip- 
tion, namely, "perAops you may be called on to prove these 
deeds and perhaps not/^ decisive in connection with grantor's 
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retention of the deeds, to show thai the execution by the 
grantor was not then complete, and that he had not absolalelj 
divested himself of his title to the estate mentioned in the 
deeds. These were retained by the grantor, and continued 
in his possession until his death. The directions respecting 
them, which the testator gave to McParlane on the evening 
before the day of his death, appear to me clearly of a testa- 
mentary nature in reference to the intended operation of 
these deeds; but they cannot, in my opinion, have a testamen- 
tary eflFect, because they are unconnected with the will, either 
by direct reference, or through the medium of any extraneous 
document in effect incorporated with the will. My reasons 
for this opinion, and my view of the operation of the deeds 
of 1854, will appear from the result of my reasonings respect- 
ing a principle which, in my opinion, prevents either of the 
extrinsic documents in evidence being received as incorpo- 
rated in the will as respects any act done, or writing signed 
by the testator ^ subsequently to the execution of his will. It will 
be seen that I regard section 14 as made to speak eflFectually 
in regard to advances or charges in personal or real estate, by 
means of the red book, so far as such advances or charges 
are expressed therein. My mind has reached a clear convic- 
tion that neither the operation ot the execution of the will, 
nor of the execution of the codicil of the I3th September, 
1864, incorporated with the 15th section the red book or any 
other document in evidence, as regards any ** apportionment," 
" conveyance," or '* designation of estate,'' expressed, execu- 
ted, or described by the testator after the actual execution of 
his will ; and this on the broad ground that a will cannot in- 
corporate an extrinsic paper not in existence at the execution of 
the will. If, at the time of the execution of the codicil, the 
will had not eflFectually incorporated an extrinsic document, 
the execution of the former could not have that eflFect from 
its fnere operation. It would set up the will, of which it pro- 
fessed to be a codicil, and also previous codicils executed, or^ 
perhaps, since the Statute, unexecuted, irom the force of the 
term " codicil," and by virtue of express decisions. But it 
could hot incorporate any paper which ttie will had not incor- 
porated, without express reference thereto in the codicil. 
I have found a notice of but one case which could, at all, 
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even seem to sanction such a violation of principle. It is the 
case cited at the argument of In the goods of Hunt, reported 
in 2 Robert. 622, and mentioned by Williams, Williams on 
Executors, (p. 195.) I can attach no importance to it as 
stated in the text-writer, without inspection of the report, to 
which we have not access. It is inconsistent with not onlj" 
Croker v. Hertford, of which hereafter, but with another pas- 
sage in Williams (p. 85), in these terms: "The reference must 
be distinct, so as to exclude the possibility of mistake, and 
the paper (not incorporated, 6t^<) referred to, must he already 
WRITTEN.-' For this Williams cites Wilkinson v. Adam, 1 
Ves. & B. 445 (to which I shall presently refer), and Utterton 
et al. v. Bobins etal.^l Ad. <fe El. 423. 

These are the words of Sir William Grant on the effect of 
the execution of a codicil. He says, in Pigott v. Walter, 7 
Ves. 118: **A reference to the will proves only that the de- 
visor recognizes the existence of the will, which the act of 
making a codicil necessarily implies ; not that he means to 
give it any n£w operation, or to do more by speaking of it than 
he had already done by executing it^ 

Dr. Lushington, in ^ddon v. Sheldon, 1 Robert. 88, says : 
" Under the late Wills ict it is still possible to incorporate 
into a duly executed will or codicil any written document 
then in existence^ Thus the learned Judge qualifies the rule. 
And again he says, in the same case : '* If the testator, in a 
will or codicil AwXy e^s.QOiXxteA, refers to an existing unattested 
will, or other paper, the instrument so referred to becomes 
part of the will. But the reference must be distinct, so as to 
exclude the possibility of mistake, and the paper referred to 
must be already written^ 

This principle is recognized by Mr. Pemberton Leigh (Lord 
Kingsdown) in Allen v. Maddock, The learned Judge in 
that case refers to Wilkinson v. Adam, in which we find the 
following clear and decisive language used by a great Judge, 
who never spoke unadvisedly. Lord Eldon says : " The 
cases, as tar as they have gone, have raised doubts, even as to 
a paper antecedently existing, but clearly and undeniably re- 
ferred to in a will." (These, it appears from Allen v. Mad- 
dock, have been since removed. His lordship continues) : 
*• But 1 take it to bo decided, and tiiere is no doubt, that a 
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paper made afterwards could never be part of the will ; for 
the three witneanes required hy the Statute are witnesses to 
the sanity of the testator, and to all that is necessary to con- 
stitute a good will. The consequence is that the subsequent 
paper has not the ceremonies necessary to constitute a de- 
vise of land." 

The reasons, conclusive in the particular case, would not, 
of course, apply to the case of a defectively executed will^ 
referring to an extraneous document as designed to be incor- 
porated, being followed by a codicil referring to that document, 
and itself legally executed. Such reference would incorpo- 
rate the document in the codicil. 

In ray view of the law and of the evidence the execution 
of the codicil in September, 1864, has no practical operation 
in this case. It must be borne in mind that the reference 
in section 14 is, not to a book, but to ^^ entries made, or to be 
made in a book." 

It will be perceived, already, as a consequence of the 
opinion I entertain of the law governing the facts, that 
the black book must be rejected in t^to^ and the red book 
held to be incorporated, but not as regards any entries 
made therein after the execution of the will. The red 
book, proved to have existed at the execution of the will, 
contains entries shown, jjer se, to be made, some before, others 
since, 8th March, 1862. All the entries in the black book aro 
proved to have been made after that time. Both classes 
accord with the description of entries referred to in the will. 
Those that at the execution of the will existed were, and are, 
a part of the will ; and, as such, needed, and could derive, 
no aid from the execution of the codicil. The entries made 
(and they include all those in the black book) after the exe- 
cution of the will were, at the moment of the execution of 
the codicil, void. That act republished the will, and made it 
repeat the voice that it uttered at the day of its execution. 
It could do no more. What it had then uttered was the 
language of section 14 (it is sufficient now to refer to that 
alone), as made completely intelligible by the entries in the 
book referred to as then made^ and which were then — 8th 
March, 1862— in the book, as proved by the book itself. The 
execution of the codicil (that codicil containing no express 
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roference to any entries) conld not hy implication make the 
will then — in September, 18G4 — speak the voice of entries 
that did not exist at the time when the will first spoke. The 
langxiage of section 14 shows that the testator reserved to 
him^^elf a power to make the section speak by entries to he 
made after the execution of the toUl, and not duly attested, but 
that the law did not permit. The moment an attempt is made 
by implication from the mere effect of the execution of a 
codicil, not expressly referring to it, to set np as part of the 
will these republished entries in a book, then existing, but 
not in existence at the execution of the will, there arises an 
indispensable necessity to have recourse to parol testimony to 
ascertain what entries the testator, at the time of the exe- 
cution of the codicil, intended to be incorporated in his thus 
republished will. This cannot bo done consistently with the 
Statute of Wills. These are the words of Dr. Lushington, 
in Sheldon v. She'don, I Robert. 88 : " The validity of the in- 
corporation does not depend on parol evidence (which is no 
longer permitted), but the paper to be incorporated is pro- 
tected by exactly the same evidence as renders valid the 
instrument by which the incorporation is effected, namely, 
the signature of the testator, and the subscriptions of two wit- 
nesses." Thus were protected, in this case, the entries in 
the red book existing at the time of the execution of the 
will. The testator and the witnesses both, in legal contem- 
plation, subscribed these entries, because they subscribed the 
will, of which they were as much a part in the eye of the law 
as if written in the will. So the testator and witnesses who 
subscribe a codicil, in legal contemplation, then subscribe all 
previous codicils and the will ; the whole, in the view of the 
law, constituting one then subscribed instrument. 

But try- the application of this to the execution of this co- 
dicil in relation to the entries in the black book, and its 
failure is glaring. The testator and the two witnesses who 
subscribed this codicil in September, 1864, in legal contem- 
templation could be held to have subscribed nothing but tho 
codicil, and tho will with the entries co-existing with the will 
at its original execution, and then a part of it. On what 
incorporating evidence, let me ask, did the entries in the 
black book rest one minute before the execution of the codi- 
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cil ? Not on the execotion of the preTioiis will, for the rea- 
nons stated. Not on the subscriptions of testator and two 
witnesses to the entries, for those had no snch subscription 
in fact* On what incorporating evidence did thej rest one 
minute q/?£r the execution of the codicil? Exclude McFar- 
]ane':s CTidence of the declarations — parol testimony — and 
there is no preteuce for implied incorporation. Suppose the 
testator had himself declared to the two witnesses, whilst 
producing the black book and patting his finger on the en- 
tries, that he had made them after He execution of his vnU^ 
and intended them to speak as and for the entries referred to 
in section 14, and therenpon he and the witnesses had sub- 
scribed a codicil sHent about those entries? This is plainly 
substituting parol testimony to prove a will for the require- 
ments of the Statute. When we refer^ however, to the evi- 
dence of McFarlane respecting the black book, to the book 
itself, and to the codicil as executed, the testimony does not 
differ in kind or in degree from that which I have supposed. 
The two books were, on unobjectionable evidence, proved to 
have existed at the time of the execution of the codicil. Re- 
ferring to their entries, made subsequently to the execution 
of the wilU the mere internal evidence for the one is as 
strong as for the other. Hj what means is the scale attemp* 
ted to be turned ? By the testimony of witnesses orally de- 
livered, in connection with one of two rival books uniruxyrpo- 
raiedf and by means of that alone ! My opinion is that a man's 
estate cannot thus be disposed of after his death ! To talk 
about republication by the codicil of the black book which ex 
concesso hid never been published would be a contradiction in 
terms. The question can only be, " Was the black book 
incorporated in the codicil of 1864 ?" 

After writing what I have just read, I found, with great 
satisfaction, the following express confirmation, by the highest 
authority, of the opinion entertained by me, that " since the 
Wins Adt an attested paper , even a codicU^ cannot incorporate 
an unattested paper without expressly referring to it" 

Dr. Lushington. in Groker v. The Marquis of Hertford^ 4 
Moore's P. C. C. 365, says: "Before the passing of the re- 
cent Statute, it was common to republish a will or a codicil 
for the purpose of rendering them operative from the date 
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-of publication, because, otherwise, lands acquired subse- 
quently would not pass. Ordinarily, there had been a pre- 
vious legal execution of the codicil sought to be republished; 
as, indeed, the term itself imports: but there was another 
mode admitted to be legal, namely, in a regularly executed 
codicil, to refer expressly to a paper not previously duly execu- 
ted; this was not, properly speaking, a republication, but an 
inc«irporation, by reference, of an unexecuted paper." " We 
will next consider," he continues, ** upon what principle it is, 
that incorporation by reference has stood, and may be justi- 
fied. By the Statute of Frauds, devises of lands were to be 
in writing, signed and attested ; this was the security which 
that law provided for the authenticity of such instruments. 
Any attempt to devise lands with less security would be,jpro 
tajitOf a defeasance of the Statute ; therefore, it was held that 
a man could not, by his will, reserve to himself the power of 
devising land by an unattested codicil — for such codicil would 
carry with it less proof of authenticity ; but it was permitted 
to a testator to render operative, as part of his will duly at- 
tested, a written paper already in existence ; • and for this 
reason — because the paper being clearly identified, and the 
will duly attested, the security intended by the Statute would 
not be diminished. It is, however,, evident that certainty 
and identification is the very essence of such incorporation. 
If any doubt can exist as to the instrument to be incorpo- 
rated, then the principle of incorporation by relation would 
fail ; consequently, so far as we can discover in all the cases 
of incorporation under the Statute of Frauds, there has been 
an express reference to a paper in writing described with 
certainty." 

Then, after reviewing authorities, the learned Judge thus 
continues : " Having then examined the doctrine applied to 
incorporation, in cases having reference to the Statute of 
Frauds, the next step is to determine whether it does not 
equally apply to the present Statute of Wills ; there is not 
any ground for distinction, for the only diflference, as relates 
to this case, is attestation by two instead of three witnesses ; 
a bequest of personal estate being now governed by the 
same rules as apply to devises of real property. This brings 
16 
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US at onco to the question, whether the Milan script, being a 
separate paper, distinct from the codicil of the 26th April^ 
1839, and not executed according to the Statute, is incorpo- 
rated as part of the codicil of April, 1839, for ' republi8hed,^ 
in the proper sense of the term, the Milan codicil (that is the 
separate paper) cannot be, for it never was legally published 
or duly executed. Bearing in mind that certainty, and pre- 
vention of mistake are requisite, let us examine the words 
of the codicil of April, 1839. There is no express reference 
to the Milan script, by date, by contents, or by any speci- 
fic description which could identify. The words to be 
relied on are, * I affirm my said will and codicils.' If such 
words are sufficient for incorporation, then general descrip- 
tion will incorporate without express reference or identifica- 
tion ; " and then the learned Judge asks, * Is general descrip- 
tion certainty, without chance of mistake?' The want of 
specific identifiication would of necessity repeal, to a certain 
extent, the Statute, for if general reference would do, why 
should not a testator write as many codicils as he pleases, 
after the incorporating codicil, and by omitting to date them, 
or by antedating, defeat the provisions of the Statute? * * 
The Statute says property shall not be thus bequeathed, 
unless the paper to be incorporated is as clearly identified 
as if it was actually a part of the executed will or codicil.'' 

Dr. Lushington concludes, warningly to us, thus : " If we 
defeat the possible intentions we may lament it ; but we sit 
here, not to try what the testator may have intended, but to 
ascertain, on legal principles, what testamentary instruments 
he has made ; and we must not be induced, by any considera- 
tion of intention or hardship, to relax the provisions of a 
Statute (perhaps the most important of modern times) for 
the disposition of property." 

In the case of In the Goods of Smith, deceased^ 2 Curt. 796, 
where the words relied on to incorporate were, " I make and 
publish this a second codicil to my last will and testament," 
it was held that a previous codicil, signed by deceased, not 
attested, was incorporated. Sir H. Jenner says : " The latter 
codicil being duly executed, and referring to the former^ is an 
execution of the former codicil also." 
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Under the present Statute of Wills it is a fixed law, regu- 
lating incorporation, *' That an attested testamentary paper 
cannot incorporate an unattested paper without express 
reference to it." I shall, therefore, regard the point as 
settled, and conclude, in the language of the Vice-Chancel- 
lor, in Johnson v. Ball, 5 DeG. <fe Smale, 91, *' That a testa- 
tor cannot, by his will, prospectively create for himself a 
power to dispose of his property by an instrument not duly 
executed as a will or codicil." My argument as to the inef- 
ficiency of the execution of a codicil, to set up an extraneous 
paper not referred to in it, of course demands this principle 
for its support. It may not be amiss to remark that if it 
were found that, at the execution of this will, there did exist 
an extraneous* instrument that was legaTy incorporated, and 
the efl'ect of which, in connection with the will, was to dis- 
pose of the testator's estate, another instrument, not duly 
executed, could not be substituted, that changed the disposi- 
tion, consistently with the provisions of the Wills Act (see 
sec. 15 and 16), because it would amount, to the extent of 
the alteration, to an unauthorized revocation of the will. If 
the principles above stated are sound, then No. 13, the black : 
book, and all entries made in the red book subsequently to . 
the 8th March, 1862, when the testator executed his will, 
must be dismissed from our consideration. 

I am of opinion that certain entries in the red book, at the 
time of the execution of the will, were incorporated with sec- 
tion 14, as being, in the language of that section, entries then 
made by the testator, of "advances of real or personal pro- 
perty, and sums and charges as advancement to, or charged 
against, certain of his children or grand-children therein 
named." I am also of opinion that these were then incorpo- - 
rated in section 15, so far as that section speaks of deeds 
then executed by the testator, which are plainly referred to 
in that book. I am of opinion that the three deeds of 1854 
are so referred to, and must take effect precisely as if the 
testator had devised the estates in the body of the will, and 
had declared in the will, as he has declared in the book, read 
with the will in connection with these deeds, that the de- 
visees, who are the grantees, should be subject to a deduction 
from their several shares of the estate of. the sums charged . 
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in the book in respect of the estates professed to be conveyed 
by the deeds. The testator in the book, under date of the 
very date of these deeds, has expressly declared '^that he 
then deeded the lands f'* and the deeds are found at his death. 

I have spoken of these papers as deeds, but, of course, I 
have not supposed that they could operate as common law 
conveyances. They could not do so in point of law, and it 
would be inconsistent, as my view of their operation sup- 
poses, with the intention of the grantor (viewed as this tes- 
tator) so to regard them. I view them as written papers, 
signed by the testator, referred to in his will as *'* deeds 
executed," which in form they are, and in entries existing at 
the execution of the will, referring to them,. and found in a 
book — the book- to which the will refers. I consider that 
these written papers, and the language of the sections and 
the entries — all proved to have co-existed with the execution 
of the will, which in legal efiFect incorporated them — consti- 
tute a devise to the quasi grantees of the different estates 
respectively named in the papers ; whilst the testator has, in 
legal effect, said : " Each and every of the parties namod in 
these papers shall be subject to a deduction from his share of 
the whole estate, corresponding in amount to that sum which 
in the entries I have written opposite to my reference to the 
particular deed, as my declared valuation of the estate named 
therein." All that he has as plainly said as if he had ex- 
pressed himself in the words which I have used to show the 
effect supposed by me. Had he said in the will : " I devise 
to my son Rufus a portion of my estate, as described, and on 
the terms stated in a written paper being in form a deed be- 
tween me and him ' for love and affection,' but on the con- 
ditions expressed herein, and in a certain book respecting the 
same as to what he is to allow for it out of his portion of m}' 
estate," — the effect would have been a devise, but no more a 
devise than is the actual incorporation in this will ot the ex- 
traneous papers and entries that I have referred to. 

The entries in the book beginning, ^^Amos Thos. Seaman^ Dr. 
1845, &c.," and, ending with the testator's signatures Subscri- 
bed to the two consecutive entries which referred first, to a 
will of 23rd September, '1861, (and secondly to that of March, 
1862, although I deem any such reference immaterial) show 

Digitized by VjOOQIC 



MICHAELMAS VACATION, 1865. 245 

distinctly, in my opinion, the charges as advancement which 
the executors of the last will must regard as regulating the 
disposition and settlement of the estate. Section 14 of the 
will refers to ** entries which the testator had made," and 
clearly those are they. The date, in pencil, January 31 > 
1863, which is immediately preceded to the testator's notice 
of Eph, (or Ephraim), evidently refers to that notice alone. 
The entries are some in pencUf others in ink ; but this, in no 
respect, detracts from their genuineness or authenticity. 
There they are, and were, at the execution of the will, un- 
eflFaced, unobliterated, uncancelled. Section 14 does not re- 
quire the entries of advances and charges to be signed hy the 
testator — all that it requires is that they shall appear in a 
book kept by the testator for that purpose. Of the fact that 
this ai the testaior^s exef^ution of the will was " the hook so kepV^ 
there is the clearest evidence within, and without the covers 
of the book — indeed it is not denied ! 

I have already expressed my opinion that the red book 
cannot be regarded as incorporated in section 15, for the 
purpose of describing and designating in "a writing signed 
by the testator" an apportionment of the Minudie estate, or 
parts thereof, except as regards the deeds shown by that 
book to have h^QU previously executed in furtherance of that 
purpose. That section, therefore, being, a» shown, without 
support from any other ** writing" is, in ray view, as regards 
ajoportionment, as inoperative as if struck out of the will. 

My reasons for forming that opinion are these : — The book, 
among other entries, contains one in these terms : — " This 
book is kept by me, and the entries and charges therein by 
me made are in accordance with the clause inserted in my 
will, executed on the eighth day of March, 1862. 

Amos Seaman." 

The testator thus declares that on that particular day he 
executed his will; but all the entries that follow purport* 
ing to apportion his estate among his descendants, and to 
declare the values of the portions thereof, are expressly 
9tated to be mdkAQ subsequently to the execution of the will. — 
They must all, therefore, share the fate of the black book, 
and be rejected, as, in legal effect, unattested, and not incor- 
porated in the will. 
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I tarn back, then, to the preceding pages of the red book 
to see whether they contain entries of an apportionment made 
by the testator, at, or previous to, the execution of the will. 
If such be found they must be regarded as incorporated 
therein. I find entries, indeed, evidently made in order 
to apportionment. They are inserted between the dates of 
Septr. 27th, 1844, and January 24, 1846:— but they, in my 
opinion, are not incorporated, because they are manifestly 
incomplete and defective. Whilst they profess to apportion, 
and do apportion to 9ome of the descendants named, in an 
unqualified manner; they are so uncertainly and vaguely 
expressed as regards others^ that it cannot be said, in refer- 
ence to these, what the testator intended to give them. For 
instance, whilst Ann's portion is thus described, " Ann to 
have that part of the Manor-farm where the Doncasters now 
live to the Lake Road, at same value, for the marsh, 30 acres, 
X15, and improved upland at XlO — woodland, say at £2 
per acre," — the apportionment to Rufns and William is as 
follows: "Rufus and William to have the upland rise from 
the old Chapel to Clarke's Point, with the pasture marsh to 
the north of the road opposite, at same rate — upland £10 and 
marsh £15 per acre, to be equally divided as they may agree; 
tut if Rufus sticks hy me, and behaves toeU, it is my desire 
for him to have thai part with the buHdiugs I now occupy, and 
William to take from Blehkhorn's line to the pointy value both 
£945. If Rufus takes the homestead, he ought to allow William 
SOMETHING for building extra" Again, in the apportionment 
for Mary and Jane, he writes : " They should have some part 
of the little marsh in front, to accommodate each,'' &c. Now, 
adverting to this vagueness, and incompletness in some of the 
apportionments, I consider it quite impossible to consider the 
general entries last referred to incorporated in the 15th section. 
Another objection to so regarding them arises from the fact 
that, at an interval of eight years from the date at the end 
of the last mentioned entries, the testator disturbed the pre- 
vious arrangement by entries made showing the subsequent 
conveyances to Rufus, Gilbert, and James, and by certain* 
entries under the date which accords with that of those con- 
veyances, showing a variance from the previous apportion- 
ment! for instance, ^' the Blenkhorn lot may go to Jane and 
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Sarah,^^ I forbear remarking on the inference of changed 
inteution as to mode of apportionment, arising from tha^ 
which appears in th43 book to be Qnteridd after the execution 
of ^Ae «;iK, feeling sure that I am bound to shut my eyes to 
this last, as much as I am to the whole contents of the black 
book. My views of this case preclude the possibility of my 
contrasting the books, inasmuch as I consider the black book 
absolutely void. 

The Court is also required to construe the eleventh section 
of the will, and decide *' what portion of tlie shore frontage, as 
it is called, passed to Mr. McFarlane under that section. (The 
learned Judge here read this section.) 

The testator^ in section 13, speaking of the reversion of 
this, uses the phrase, " the said property, called the JogginSj 
as hereinbefore described,'^ — in sec. 16, the language is, first, 
^^ in my Joggins estate before mentioned,^ secondly, *^ excepting 
the said Joggins estate, and the reversion, &c." These are 
all the words in the will that can possibly aid the construc- 
tion in question. They throw no light on the point of in- 
quiry, because there is a reference in them to the preceding 
description, and the mind of the enquirer is brought back 
to the consideration of that. 

It is contended that an intent is manifested by the context 
and tUe surrounding circumstances that the whole extent of 
that which was known, and indiiferently designated in the 
testator's lifetime as the "Joggins," or **Joggin Quarries,'^ 
or"Joggin shore," of which, indisputably, by far the more 
valuable portion, in general repute, and according to the 
witnesses, is not included in, but lies far out of, the prescri- 
bed limits, should be considered as included within these 
last; and, further, that such intent can, consistently with 
acknowledged rules of construction, override the particular 
language used. 

Supposing such intent, if manifest, could be legally effectu- 
ated under this devise, let us enquire whether the words, the 
context, and the evidence of the situation and circumstances 
of the testator when he made his will establish it. My im- 
pression is that all these considerations rather point to an 
intention in accordance with the primary meaning of the 
words. The testator would seem to have intended to drcum" 
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scribe, and not to permit the whole of the Joggin shore to be 
the subject of the particular disposition to which undoubtedly* 
the recital points. Had he intended not to do this, he would 
not have stated any limits at all, but would have used the 
general description which would have effectuated his inten- 
tion without the risk of controversy. He must have had a 
definite purpose in his mind when he prescribed limits, and,, 
if so, he could not have intended the whole to pass. He 
must, necessarily, have designed to eflFect a purpose essen- 
tially different from that which would have been effectuated, 
had he used the general description. 

Our difficulty of departing from the primary meaning is,. 
I think, immensely increased by consideration of the fact 
as stated by Rufus, namely, that Lower Cove contains the 
principal, and the most valuable, and the hitherto most profit- 
ably worked quarries. It is scarcely possible to conceive 
that the testator, aware of all this, excluded Lower Cove 
without design — mistake is out of the question. The will 
shows on its face evidence of great deliberation and careful- 
ness in preparing its provisions. We are precluded by the 
general character of the will, and the surrounding circum- 
stances, from supposing it possible that this testator could,, 
from oversight or mistake, have designated boundaries of a 
far more limited effect than he intended. Every foot of the 
land and water in the locality was familiar to him as an house- 
hold thing. 

We can gather nothing conclusive in favor of the larger 
limits supposed to be intended from the recited, since it is not 
necessarily inconsistent with 'the testator's opinion " that the 
immediate division of ' the Joggins ' would be injurious to the 
profitable workings of the quarries (regarded as a whole),^^ 
that he should, for reasons which, though unexpressed, may 
have influenced him, have determined to make the subject 
of a lease that portion of them alone which he has defined. 
We must bear in mind that he had differed with his sons 
in the management of these quarries, and had expressed an 
opinion (not apparently in accordance with that of others) that 
it would not be advantageous to open and work the " Rank 
Quarries," a portion of the Joggins, and which Cutter says 
was, in his opinion, the most valuable part of the whole. Those 
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the plan shows to lie outside the limits. This is a noticeable 
fact. When it is urged that it was more probable, as it 
would .be more for the interest of the estate, that he designed 
thus to devise the whole, the obvious answer is, " that is a 
mere conjecture, and bis views, on the point of the interest 
of the estate, might not be in accordance with those of his 
children, or of the neighborhood. 

It is the more difficult for a Court of construction to assume 
the responsibility of amplifying the limits, because that can- 
not be done without violence to very precise language used, 
in a case where the circumstances show that there must 
have been reflection and deliberation before the words were 
adopted. The testator, before using them, had to consider, 
not merely the frontage, but the precise depth or breadth of 
contiguous land to be devised along that frontage. The ter- 
minus a quo and the terminus ad quern are stated with care- 
ful precision. The word ^* between" when used, as here, (not 
figuratively,) in relation to space is free from ambiguity. 
Worcester defines it, " in the intermediate space" " Dog fish 
Cove " on the one side, and ** Lower Cove " on the other, are 
ex vi terminorum excluded from that intermediate space. 

In considering the rules of law which govern this enquiry, 
I intend to confine myself, shortly, to the concise but com- 
prehensive canons of Sir James Wigram. That most learned 
author, in his treatise on the admissibility of extrinsic evi- 
dence to explain wills, thoroughly considerod all the cases, 
and elicited deductions in the form of propositions which 
may be safely regarded as maxims. His proposition II. is as 
follows : " Where there is nothing in the context of a will, 
from which it is apparent that a testator has used the words 
in which he has expressed himself in any other than their 
strict and primary sense, and where his words so interpreted 
are sensible with reference to extrinsic circumstances, it is an 
inflexible rule of construction that the words of the will shall 
be interpreted in their strict and primary sense, and in no 
other, although they may be capable of some popular or 
secondary interpretation, and although the most conclusive evi- 
dence of intention to use them in such popular or secondary 
sense be tendered." 
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Now, the words in question, descriptive of the limits de- 
vised in section 11, considered with reference to the extrinsic 
circumstances, viz., the situation of the testator relatively to 
the " Joggins,'* or " Joggin quarries," viewed as a whole, 
are undeniabl)' sensible, and create, per se, no diflSculty of in- 
terpretation. The words are not capable of any different 
sense from that which they primarily convey; and there is 
absolutely na evidence (nothing but a mere conjecture) of 
an intention to convey another and a different meaning, 
which would require the substitution of other words. 

Sir James Wigrani thus expresses, at the end of hib trea- 
tise, his conclusions from his preceding review of the autho- 
rities. He says : " The conclusions, then, which the pre- 
ceding pages appear to authorize, are these: 1. That evidence 
of material facts is in all cases admissible in aid of the expo- 
sition of a will. 2. That the legitimate purposes to which — 
in succession — such evidence is applicable are two, namely, 
Jirstf to determine whether the words of the will, with refer- 
ence to the facts, admit of being construed in their primary 
sense ; and secondly, if the facts of the case exclude the 
primary meaning of the words, to determine whether the in- 
tention of the testator is certain in any other sense of which 
the words, with reference to the facts, are capable. . And, 
3. That intention cannot be averred in support of a will, 
except in the special cases which are stated under the Seventh 
Proposition." 

Referring to that proposition, we find those cases thus de- 
fined : " Where the object of a testator's bounty, or the sub- 
ject of disposition, is described in terms which are applicable 
indifferently to more than one person or thing, evidence is 
admissible to prove whicli of the persons or things so de- 
scribed was intended by the testator." 

Sir James concludes his deductions in these words: '^ The 
wiiter of this Examination, then, whilst he admits and insists 
upon the rule * that the judgment of a Court in expounding 
a will should be simply declaratory of what is in the instru- 
ment,' hopes that he may, in this place, without fear of cor- 
rection, add that, consistently with that rule, ' Every claimant 
under a will has a right to require that a Court of construc- 
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tion in the execution of its office shall, by means of extrinsic 
evidence, place itself in the situation of the testator, the 
meanipg of whose language it is called upon to declare.'" 

The expression of the result of the authorities seems to me 
to go the length of showing that the clearest possible inten- 
tion, proved by extrinsic facts, on the part of this testator to 
devise the whole extent of the quarries, could not prevail 
against the plain and sensible language used. It clearly, I 
think, sanctions the view I have expressed, of a necessity 
for construction of the section in. question according to the 
primary meaning of the words of the testator. 

As regards the codicil of 22nd October, 1862, and its legal 
operation, assuming its due execution proved, I am of opinion 
that it can operate according to the expressed intent of it, 
without a contravention of any rule of law or of equity. It 
imposes a condition on a mere voluntary act of bounty on the 
part of the testator ; and the object of that bounty can- 
not insist on taking any benefit under this will to which the 
testator has attached a condition, without acceding to the 
obligation of that condition. The condition is, in effect, the 
non-prosecution by those who are named in the codicil of 
their respective claims against the estate of the deceased. 
Whether those have, or have not, a support in law or equity, 
seems to me to be beside the question. The attempt to 
assert them compulsorily, by either of the parties named, is 
made by the testator to involve a forfeiture of the intended 
devise or bequest in favor of that party. 

The Court is asked to declare " whether Rufus Seaman 
is trustee as respects the land devised for school purposes?" 

By the codicil of 13th September, 1864, the testator ap- 
pointed his said son in terms " to be executor of his will 
in connection with his son-in-law, Mr. McFarlane, with the 
same power and authority as if his name had originally been 
inserted therein." These words are satisfied b)' holding 
them to constitute Rufus Seaman co-executor in the strict 
sense of the word *' executor: " as contradistinguished from 
the office of "trustee." Adverting to the 10th section o^ 
the will which refers to the school purposes, we find McPar- 
lane thereby appointed a trustee in terms ; and for the pur- 
poses of the trust twenty acres of land are devised to him. 
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The devise is, indeeci, to him, his heirs and assigns, bnt it is 
made nevertheless, under special circnmstances of personal 
confidence as respects McFarlane. I think, for these reasoas, 
Rufiis Seaman has no aathoritv to act under the section in 
question. 

Order accordingly. 



COLLINS V. REID and Others. 
May 14, 1866. 

lo order to make an assignee nnder the Insolrent Debton' Acts liable for not 
ooUecting the assi^ed debts, there mnst be distinct proof of nee;lect ; or of positive 
forbearance on his part towards the debtors, without the concarrence of the as- 
signor, and of consequent loss ; and aldO that the debts assigned were of real 
ralne. 

The claim of an assignee of the equity of redemption in mortgaged premises, 
for surplus proceeds remaiolng after the sale of premises on foreclosure of the 
mortgage, is not barred by a twenty years' possession of the premises by the as- 
signor, who claimed ander the mortgagor, the mortgagee haying by the foreclo- 
sure suit assarted a paramount claim to the possession, and the premises being 
sold under that claim. 

Semble, The possession of the assignor of an equity of redemption is not ad- 
Teise to the assignee, unless shown to be in opposition to his will. 

This was an application on behalf of the defendant, Archi- 
bald Greenshields (a judgment creditor of the defendant, 
Adam Reid, and assignee of the equity ol redemption in the 
premises mortgaged to the plaintiff), for surplus proceeds re- 
maining from the sEile of Reid's property, alter payment in 
full of the amount due on the plaintiff's mortgage and the 
costs of the foreclosure suit. Payment was resisted on the 
ground that Beid had assigned to Greenshields debts to a 
very large amount, out of which he might have paid him- 
self the full amount of the judgment, and on the ground 
of adverse possession of the lands and premises on the 
part of Beid. 

The cause was twice argued ; first, by Primrose for the de- 
fendant Greenshields, and S. S. Gray for the defendant Beid ; 
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and again by the Solicitor General for Greensbields, and 8, H, 
Gray for Reid. 

8, H, Gray cited the following authorities: — 2 Chitty^s 
Eqidty Digest, 1221 ; Ex parte Mure, 2 Cox's Cases, 63 ; 8 
BeavaUy 243; Williams v. Price, 1 Simons & Stuart, 581 ; 3 
Johns. (Jhan. Rep. 129; 10 Vesey, 453; Rev. Statutes, eh. 154, 
sec. 11. 

Primrose cited CoUins v. Bulger, M. S. in this Court. 

Solicitor General cited the following: — 3 Cruisers Digest, 
49G ; Adams on Ejectment (Tillinghast), 77 ; Washburn on Real 
Property, 49 ; 2 Hilliard on Mortgages, 13 ; b B. & Aid. 690 : 
2.D.&R. 38. 

The facts set out in the various affidavits, and the points 
taken at the argument, are sufficiently set out in the judg- 
ment. 

Johnston, E. J., now delivered judgment as follows. 

This is a suit for foreclosure of a mortgage made by 
Samuel Cupples in 1838, to the plaintifi*. Cupples' equity 
of redemption was subsequently acquired by the defendant, 
Adam Reid, and he, on the 20th September, 1842, assigned 
it to the defendant, Archibald Greenshields, under the In- 
solvent Debtors' Acts. 

The property, being a house and land in the city of Hali- 
fax, having been sold under the order of foreclosure and sale 
in this cause for more than sufficient to pay the plaintiff; the 
defendant, Archibald Greenshields, has applied for the sur- 
plus, $838.05, under his judgment and assignment. This 
application is resisted by the defendant Reid, and the dis- 
position of this surplus is the matter now to be determined. 

Two objections to Greenshields' claim are urged by Reid. 
Ist. That debts to a very large amount were assigned by him 
to Greenshields, together with the equity of redemption of 
this house and land, and that with due diligence Greenshields 
might and ought to have paid himself by moneys collected 
from the assigned debts. 2nd. Adverse possession. 

On the first objection it is to be borne in mind that Green- 
shields under the assignment has all Reid's interest, and is 
therefore, the person entitled to claim the surplus. This 
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objection most be considered in the nature of a bill charging 
negligence, the money being retained to wait the decision. 

Without considering the objections that might arise against 
proceeding in such a case in the summary manner adopted 
here, I will enquire into the grounds laid. 

Mr. Reid in his affidavit says that the assigned debts 
amounted to about X2315, and that at the time of the assign- 
ment he believed, and now believes, that with due diligence 
Greenshields might have collected sufficient to satisfy his judg- 
ment (X710 10s. 3d). He does not point to any particular debt 
or debts as being of value — he had the list under his hand 
and could have done so — nor does he negative having himself 
received any part of these debts, nor does he allege having 
stimulated the creditor — then in the character of trustee — 
to diligence, ofifered him information and assistance, informed 
any of his debtors of the transfer of thejr debts, or taken any 
measure whatever. His case rests exclusively on the large- 
ness of the amount, and bis own general and unexplained 
assertion of belief. The amount might give just occasion 
of enquiry, but is no evidence of value. Small experience 
is required to teach the great disparity between the nominal 
amount and real value of the debts standing on the books 
of an insolvent trader. Nor is Mr. Reid's assertion of belief 
proof on which the Court can act. 

In reply, Mr. Primrose denies that any money was ever 
received under the assignment, and says, "In fact the agents 
of the said Archibald Greenshields, as well as myself, con- 
sidered the debts (assigned) to be wholly valueless." Both the 
agents, Messrs. Daniel and John E. Starr, also in their affida- 
vits negative the receipt of any money under the assignment, 
and Mr. Daniel Starr states '* that they never took any legal 
steps to recover said debts from any of the parties, for the 
reason that there was not the slightest probability that they 
would be able to pay even the costs that would be incurred 
by so doing, many of them being of long standing, and which 
Mr. Reid, after having used his utmost efforts, had altogether 
failed in collecting himself." 

These facts forbid any charge against Mr. Greenshields as 
for money actually received. His large judgment remains 



Digitized by 



Google 



MICHAELMAS VACATION, 1865. 255 

nndiminished in amoiint. Any cliargo against him must bo 
for neglect, and neglect alone is not enough, there must be 
Iqss consequent upon the neglect, and in this case the amount 
of loss must be shown to be large — equal to the amount of 
his judgment — to defeat his claim for the surplus or some 
portion of it. 

In the two cases relied on by Mr. Reid's counsel the as- 
signee was made chargeable only to this extent. In Ex parte 
Mure the amount charged was that which it was shown would 
have been recovered by due diligence. In Williams v. Price, 
1 S. & S. 581, the reference to. the Master was to ascertain 
what might and ought to have been recovered on the assigned 
' judgment. 

These cases are in other respects also essentially different 
from the present. A single security was assigned — a bond 
in one case and a judgment in the other, one of less, another 
of equal amount with the debt to be secured — the assign- 
ment being voluntary in itself testified that each party 
thought the security assigned to be of some value, and that 
means should be taken to render it available; In each case 
the assignee took measures for enforcing payment, and was 
guilty of laches in giving time, and in not pursuing those 
measures to the end ; and all these circumstances were al- 
luded to and had influence with the learned Judges. The 
Lord Chancellor, who in Ex parte Mure carries the general 
principle of liability much farther than the Master of the 
Rolls in Williams v. Price, yet attaches the liability to cases 
where there has been forbearance to the debtor without the 
concurrence of the assignor, and the Master of the Rolls 
intimates that this forbearance must be positive, not merely 
negative. 

Here the assignment was under the Insolvent Debtors' Acts 
and coercive — it was of all the insolvent's effects, however 
worthless. There was nothing to indicate that either party 
attached value to the debts assigned, and the assignee gave 
no. time to any of the debtors, nor took any steps showing 
that he considered the debts available. In the state of the 
proof it is unnecessary to investigate the degree of diligence 
necessary in the case of an assignee under the Insolvent 
Debtors' Acts, or to enquire whether the circumstances might 
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not have a.«?uiiiel a cliara^rtcr to require from the attorney 
and agent* of Mr. Green-hiell* a faller ar^oaat of their 
reaviS^ f ^r esteeniin^ t.ie dr.: ts w^nlJe^, an 1 of the measares 
tbey ad.: ted f^r oltAiiir-g i:;f -rnaAtija on the suhject- 

Tliere i« r,:» pr->:-f of Tii2ae, of fjrbearance, or of loss, npon 
whic'j the C-»art can act. 

There b%s been d3 sozje5ti:>n fcr a reference, there is do 
reason to 5up.j:-.«5e tLit an en:juiryat tLis di^^tant period wonld 
re^^nlt in anything bnt delay and expense, and tbere are not 
wanting conss Jerati*.*ns to make sach a reference improper 
under the circomstan?es of the case. 

I am of opinion that this objection cannit prevail. The 
r.» xt oljectijn off-Tei t3 the appIi^itiDn of Mr. Greenshields 
is that t!ie right ha^ been lost by laches, and that the Statute 
of Limitations applies. 

This iodnces the consideration of the rehtions of Beid and 
Greenshields to each other, and to the property. 

The latter, since the as>ignment in 1842 to the commence- 
ment ot this snit in 1865, has taken no step to enforce his 
rights, whatever they were, not even by recording the assign- 
ment. And as regards the former the only passage in Mr. 
Beid's affidavit concerning the possession of the land is this : 
" That from the time of said assignment till the summer of 
this present year (1>?65), I have exercised ownership over 
said property, and paid the interest that from time to time 
become dne to the complainant, Enos Collins, by virtue of 
the said mortgage." 

How this ownership was exercised, whether by actual occu- 
pancy or the receipt of rents only, and whether fhose rents 
were more or less than the interest, are facts of which we 
have no more information than may be gathered from the 
above passage. 

It was argued that under S A 4 George 3, chap. 5, (Provin- 
cial Laws, vol. 1, p. 90), the assignee of an insolvent debtor 
took a perfect title in the property assigned, and could by 
the terms of the Act sue in his own name in like manner as 
the assignee of a bankrupt. There is, however, a marked 
distinction, for by the seventh section the creditor may, not- 
withstanding the assignment, take the debtor's lands and 
goods in execution, and, I think, the assignee mudt be held 
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to take the property subject to a trust for the debtor, should it 
realize more than enough to satisfy the debt, and the assignment 
must be regarded as in legal effect a mortgage, creating but a 
specific lien on the property. See Burrill on AssignmerUej 139. 

As Reid through Cupples, the original mortgagor, was only 
entitled to the equity of redemption, subject to Mr. Collins' 
mortgage, the assignment to Greenshields was in the nature of 
an imperfect mortgage with the legal estate outstanding in 
the prior incumbrancer, and it is laid down that the second 
mortgagee, being disabled from obtaining possession at law, 
is entitled to have a receiver appointed in equity, by whom 
the rents may be received and applied in satisfaction of his 
mortgage, withoat prejudice to the right of the first incum- 
brancer to apply for possession, and a receiver will not be 
appointed when the prior legal incumbrancer is in possession, 
unless the applicant will pay off the demand, for the legal 
mortgagee cannot be a receiver but must take possession. 
See Adams on Equity, 312. 

Mr. S. Gray, the counsel for Mr. Beid. pressed on me the 
case of Cholmonddey v. (Jlintonj 2 Jac. & W. 1. and, if Beid 
may be considered as a stranger, the doctrines laid down in 
that case would have a strong, perhaps an irresistible bearing 
in his favor on the case under consideration. In that case 
the estate was under mortgage, and there was a question 
arising on the construction of a will as to the party entitled 
to the estate, — that is, to the equity of redemption. Mrs. 
Davison and Lord Clinton severally claimed ; the latter had 
gone into possession under his claim and had paid the interest 
on the mortgage for many years. The former who was the 
plaintiff, and seeking to redeem, had not asserted her claim 
until after that possession had existed for more than 20 years. 
There was no privity or relation between them. It was there 
decided '' that the laches and non-claim of the rightful owner 
of an equitable estate ibr a period of 20 years (supposing Jt 
the case of one, who must within that period have made his 
claim in a Court of Law, had it been a legal estate) under no 
disability, and where there is no fraud, will constitute a bar to 
equitable relief by analogy to the Statute of Limitations, if 
during all that period tbe potsesaion has been held under a 
cii^in Qoeqnivocally adverse.^' 

17 . ' 
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If Oreenshields is to be considered. as trastee, and Beid as 
cestui que trust, neither at law nor in eqaity would his posses- 
sion be adverse. J5KS on Trustees^ 393, m. p. 266 ; MeUing v. 
Leak, 16 G. B. 663; Garrardv. Tudk, 8 G. B. 231. 

The Master of the Bolls in (^ujlmanddeif v. Gifdon, after 
distinguishing the relation of mortgagor and mortgagee from 
that of ordinary trast relations says (p. 179) : '* Tbe posses- 
sion of the mortgagor, or the person claiming that character, 
is not adverse to the mortgagee; because it is consistent 
with his title. The mortgagee is, therefore, not barred by any 
length of that possession, but tbe possession of the mortgagor 
is adverse to every other claimant of tbe equity of redemption, 
because it is inconsistent with his claim of title.'* 

The cases at law are strong on that point.. HaU v. Doe d. 
Surteea in Error, 5 B. & Aid. 687 ; Doe v. HuU, 2 D. & B. 38. 
In these two cases it is declared that there can be no dis- 
seisin at law without a wrongful entry, — a wrongful continu- 
ance is not sufficient, and, again, that the Statute of Limita- 
tions cannot attach, unless it is shown that the mortgagor held 
in opposition to the will of the mortgagee. So it is laid down 
that the mortgagee may treat the mortgagor as being rightly 
in possession, and 10 Vea. 453, is in point to show that an 
equitable interest • will not be barred when the Statute of 
Limitations does not apply to the corresponding legal interest. 

Again, in Lister v. Pu^ord, 6 New Bep. 244, where trus- 
tees having mistaken their proper cestui que trust had paid 
the rents to wrong parties, the Gourt held that notwithstand- 
ing the misapprehension under which they acted their posses- 
sion enured to the benefit of the right parties — saying " as 
soon as they entered, their possession was attributable to their 
real rights, and to no others.'' 

Now, to what conclusion would these principles lead, had 
there been no equitable interest in the case — had Beid been 
in actual occupation under a legal title, when he assigned 
under the insolvent proceedings 7 

It would seem that unless there were evidence in such case 
of a possession in opposition to the will of the assigneoi the 
Statute would not run. 

It is to be considered that Oreenshields had no right to pos- 
session, — all be could do to promote his interest would have 
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been either to redeem or obtain a receiver. He might not be 
able to do the first, and if the rents were small— and of their 
amount we have no evidence — so long as they were applied 
to keeping down the interest on the first incumbrance he bad 
no object to answer by requiring the second. 

As soon as the foreclosure suit is instituted he asserts his 
lien and claims the surplus. 

If he is not entitled to the surplus, what title has Reid to 
claim it? Only on the ground of a purely adverse possession, 
for he had conveyed away his title; the laches of Greenshields 
might stand in the way of his recovery, but what would give 
the money to Reid ? Not his equity of redemption, because 
that he had conveyed; not his possession, supposing that 
possession to have enured to his own benefit, because the first 
mortgagee had asserted a paramount claim to that possession 
under which the land has been sold. 

Whether, therefore, I have looked at this case purely in its 
equitable relations, or as these relations are affected by the 
analogy of legal principles, I cannot reach the conclusion that 
the claim of the second incumbrancer Greenshields has been 
barred, or that Reid is entitled, although I confess that I have 
felt the case to be one by no means free from difficulty andi 
doubt. 

I ought to have mentioned that the letter of Reid to Green- 
shields precludes the presumption that the debt had been 
paid. 

My judgment is that the surplus proceeds be paid to Archi.. 
bald Greenshields under the assignment by Adam Reid' to him 
of the mortgaged estate. 

But as this contention has arisen from great teK^faes on the 
part of Greenshields, I do not give him costs. 

Order accordingly. 

Attorney for plaintiff, CoUine. 

Attorney for defendant Reid, 8. R. Gray. 

Attorney for defendant Greenshields, lhmit09t.\ 



Digitized by 



Google 



280 HAMILTON ^km Avotbbs v. BBDW9 mid Oihebs. 
HAMUiTON AHD ▲soTHSB i;. BBOWN akd Othebs. 

May 21, 



ynmn FlalallA ted toongit an wttim 9gfHmtL dafBadanli te «a «Qeft«d 
ttmpum on tbeir miiM, and it appMied that the mine mm within the limiti of a 
lot anisned to the party onder whom pfauiitifla claimed, on a taiTej attended by 
all tfae partiai then intonatad ; Ikat On lot had faeaa oeeofMed from that time by 
;he jlalntllh and tfaoaa mdar whom they obumed, by aooaant of the proprietor of 
the adjoining lot under whom the defiandanti datmed ; and that no intemiptioo 
of that oooopation had been attempted ikw a period of nine years, or until defen- 



The Gouctr afinad to dimolye an injmiotion whioh had bean sianted on tx pmrU 
affidavits on bebalf of the plaintiflh to restrain the defendants from working or 
intsriering with the mine. 

The ftet of the title befi« m diapnte or of the opposite party aetmg under a 
•hdm of zjght will not pesirent the granting of . an injonotion, where the Taloe «f 
the inheritanoe is in jeoparc^, or irreparable mischief is threatened 

On an application for an injonction ex parte all the &cts ahoold be fully dis- 
closed, but tiio fnfanetioB wiU not be disso lv ed on thegroond of the suppression of 
flsslsy if the Iseta sappvassed would not have alteved <he decision of the Judge. 

Prino^les on whioh injunctions are granted, and practice as to aflSdavits on 
applications therefor. 

This waa ao applioation to set aside an order for a Writ of 
InjanctioB, and tp dissolve the writ on the grounds that the 
title to the property on which the defendants were restrained 
by the writ from mining, &c.; waa in dispntOy and that the 
plaintiffs in the £^davits on which they had applied for the 
order had suppressed material facts. 

The &cts alleged to be suppressed were that the defendants 
daimed the diluted property, and bad forbidden the plaintiffs 
from trespassing on it, and had brought an action against them 
lor so tretpaMsaiAg after au^ notice. 

The case wasi^rg^ed on the 30th April, before the Judge 
in Equity, .^y ific^CuUy, Q. 0., and W. A. Johnston, for the 
plaintiffs, and the 8oUcik>r Qmwi fipd W. TwirUng for the 
defendants. 

McCuJUy, Q. 61, cited the following authorities: 2 ChUty^s 
Arch., Q. B. Prac. (10th ed.) 1071 ; 2 DanieWs Chancery Prao- 
Hce ; WiUard^a EquUy Jwri^rudence^ 342 ; 16 Vesey, 51. 

Solicitor Oeneral and W. Twining cited the following : 2 
ChiUy'M Arch., Q. B. Prac., (10th. ed.) 1065, 1069, 1070; 
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WiUarcPa Equity Juriaprudefnce^ 382; ^en^on Iryundiom^ 
108, 110, 191, 195 ; 2 FhUUpa, 154 ; 8 Vesey, 89 ; 6 do. 147 ; 
17 do. 110; 19 do. 146; 6 do. 51 ; 4 ^eu; iZep. 459 ; 3 do. 60^; 
7 Fe5.305; 2ifc^.ce &.231; lify.cfe 0.210; 4 .BeatHin, 
130; IMcN.dt ff. 47. 

The material facsts stated in the various affidavitSi and the 
points taken at the argament, are sufficiently set out in the 
judgment 

Johnston, B. J., now (May 21, 1866) delivered judgment as 
follows : 

The plaintiffs having brought an action of trespass against 
the defendants for breaking their close, and extracting man- 
ganese, obtained an iignnction ex parte on affidavits statiqg 
tl>eir possession under Stephen Parker of land, in which they 
had sunk a shaft to a deposit or pocket of manganese, and that 
the defendants from a shaft in their adjoining lot had run a 
gallery to and beneath the deposit on plaintiffs' land, and wer^ 
by that means carrying off, or were about to carry off, the ore 
which the plaintiffs were engaged in working. 

The defendants have moved to dissolve the injunction on 
affidavits on two grounds : — Ist. That the title is in question. 
2nd. That the plaintiffs suppressed material facts. 

It appeared that Mr. Nutting, being the owner of a rectan- 
gular tract of land, sold specified quantities to three several 
persons, and to Stephen Parker whatever should remain. On 
a survey attended by the parties interested, a line between 
Parker and Edward Church, the adjoining purcha^^r, was run 
about 9 years ago, — was marked throughout and was held to on 
each side, the parties fencing on it as far as their cultivation 
extended, and being regulated by it towards the rear in cut^ 
ting wood and timber, and the blazes were subsequently 
renewed, where they had been obscure, by Parker and the son 
of the then proprietor, Edward Church. The plaintiffs' man- 
ganese mine is on the Parker lot if this line be correct, but the 
defendants allege that there was a mistake in running the 
line, and that by the true line it is on the lot of the said 
Edward Church which they have acquired. 

The plaintiffs offered affidavits to strengthen their title, an 
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ID one paiiicQlar to contradict. The defendants' connsel 
objected, and the affidavits were received sabjeet to the 
objection* 

I wiD first dispose of this point. 

There is mach contradiction in the authorities cited. The 
cases referred to by the defendants' connsel decidedly nega- 
tive the admissibflitv of affidavits on showing caase to snpport 
the right to the injunction. On the other hand Danid in hie 
Practice lays down the right in nnqaalified terms, and many 
cases snpport that view. A strict examination wonld pro- 
bably show that there is a distinction between different canses 
of complaint and different stages of proceedings, and, perhaps, 
something in the large discretion exercised in cases oi in- 
junction. 

In Norway v. Bowe^ 19 Yes. 154 ; the Lord Chancellor in 
waste held the plaintiff entitled to assert his title by affidavits 
contradicting the answer which denied his title to stay waste. 

In Peacock v. Peacock^ 16 Yes. 50, affidavits were received 
to contradict the answer, ^ by analogy to waste," There the 
Lord Chancellor said : '^ The Conrt with the view in each case 
to have sufficient, and no more than sufficient information, 
does exercise a discretion in hearing affidavits." 

InPodkin^ffem v.Podbingifonyl Dickens, 101, Lord Hardwicke 
asked this question: "On showing ^anse to continue an 
injunction to stay waste, is the plaintiff confined, as in an 
injunction to stay proceedings at law, to make out bis case 
from the answer only, or may he strengthen his case by 
affidavits?" He answered the question by saying: "The 
plaintiff might read the answer to show his right, and might 
also read i^davits to make out the waste." 

As far as I might be required to exercise my own discre- 
tion I should deem it unreasonable thaib a party, who seeks so 
summary a remedy as an ex parte injunction, should be allowed 
to strengthen his position in matters relating to his right, 
and within his power when he applied, — and only reasonable 
that he should be permitted to contradict or explain matters 
newly put forward in his opponent's affidavits. The greater 
portion of the affidavits in question would fall under the 
former head. The assertion of Arlington Church, the son of 
Edward Church, that he removed the line without his father's 
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aathority would very properly, I think, be met by the father's 
statement that the removal was made with his knowledge for 
the purpose of regulating the cutting of logs. 

The view of the case which I take does not make it neces- 
sary to decide this question, and I hope soon to be enabled by 
general rules to define the practice on this point, and on 
others which the argument has presented. 

On the objections taken by the defendants' counsel to the 
continuance of the injunction, it is true that in general injunc- 
tions will not be allowed when the title is in dispute, nor be 
continued where there has been the suppression of material 
tacts. But I do not find that these principles have been acted 
upon with the inflexibility, or to the extent assumed by the 
defendants' counsel. 

In several cases I have had occasion to act upon the first 
named principle. But in one of these cases the defendant 
had been in possession for fourteen or fifteen years ; in the 
other a mill, which it was alleged caused the overflow of 
plaintifl^'s land, had been in use for many years, and being 
burnt down I thought I was not justified in restraining the 
rC'^rection before a suit then pending was decided, and in 
which already a jury had disagreed. 

In the decided cases there have been generally, if not 
always, circumstances which gave application to. that 
principle. In Spottiawopde v. (Xarke, 2 Phillips, 158, the 
Court held the right to be uncertain, but did not, therefore, 
necessarily dissolve the injunction ; they considered the great 
and irreparable injury to the defendant from restraining the 
sale of his almanac at that season of the year, and dissolved 
the injunction, directing the defendant to keep an account, 
and the plaintiff* to be at liberty to bring an action. 

In Thd Attorney Oeneral v. The Mayor of Liverpodf 1 Mylne 
& Craig, 171, there was a doubtful contention, but there, too, 
the Court acted on the circumstances according to that large 
discretion exercised in cases of injunction. The Master of 
the Rolls said, (p. 208) " Balancing the inconveniences which 
would arise from continuing the injunction, and from dissolv* 
ing it, I should unquestionably run much greater risk of doing 
mischief by continuing the injunction than I can do harm by 
dissolving it I think, therefore, exercising the discretion 
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which is vested in the Court in cases of this kind, that 1117 
proper'conrse is to dissolve this injoDCtion." 

The Vice GhaDcellor used similar language in Macey v. 
MHropditan Board af Works, 3 New Rep. 669. 

In WMard, cited by Mr. W. Twining, it is said, " Injunc- 
tions will *be granted when the value of the inheritance is in 
jeopardy, or irreparable mischief is threatened even against a 
person acting under a claim of right.'' And, ag^in, the same 
author says, '' To prevent a mere trespass the party must have 
been in the previous undisturbed enjoyment under claim of 
right." 

£ am influenced, in deciding this application, by the fact 
that the plaintiffs' mine is within the limits of the lot assigned 
on the survey to the party under whom they claim, and occu* 
pied from that time- by consent of the proprietor of the lot 
under whom the defendants claim, and that no interruption 
was attempted of that occupation for a period of nine years, 
or until the defendants interposed. I by no means intend by 
this, in the slightest degree to determine or prejudge the 
question of title, — that will be decided after trial and full 
evidence. All I mean is that the plaintiffs should be pro- 
tected in the possession which was undisturbed in their lessor, 
and only disturbed since the recent acquisition by the defend- 
ants of their title to the adjoining lot. 

Any othef course would be liable to serious objection. To 
determine the title in favor of the defendants would be to do 
what it is admitted on both sides I ought not to do, adjudicate 
on a question not ripe for decision and not before me. To 
dissolve the injunction because of the title being in dispute 
would be of no use to the defendants, unless this can over- 
bear the prior possession of the plaintiffs and their lessor by 
superior force. I see no reason why I should encourage a 
course that would put in jeopardy the public peace and 
violate the right which possession confers. So long as the 
contention of title is undetermined the plaintiffs' possession 
avails them, and it is not contended that if ultimately unsuc. 
cessful they are not able to meet the consequences. 

On the question of suppression I have had a good deal of 
hesitation, from the strong feeling I entertain of the propriety 
of a full disclosure of facts on applying for an injunction eai 



Digitized by 



Google 



MICHAELMAS VACATION, 1665. 265 

parte. But on examioing the cases the Judges seem to pat it 
CD the effect the facts would have had if stated. 

Id Ddlgliah v. Jarvie, 2 MacNaghten & Oprdon, 231, relied 
on bj the Solicitor General, the Lord Commissioner Langdale 
put the question on the facts being material, and he decided 
on another ground; and Lord Commissioner Bolfe, who used 
the strong expression referred to at the argument, uses this 
language : " If the party applying for a special injunction 
abstains from stating foots which the Court thinks are most 
material to enable it to form its judgment he disentitles him* 
self to that relief which he asks." 

In the case already referred to of the Attorney Qenerdt ▼• 
the Mayor of Liverpool, 1 My. & C. 171, the Master of the 
Bolls puts it in this way, (p. 210) : " A very wholesome rule 
has been established in this Court that if a party comes for 
an ex parte injunction, and misrepresents the facts of the case, 
he shall not then be permitted to support the injunction by 
showing another state of circumstances in which he would be 
entitled to it." 

The case where the rule seems to have been applied with 
greatest rigor under the circumstances is HiUon v. Lord Oran- 
vUUy 4 Beavan, 130, and on appeal in Craig & PhiUips, 283, but 
there it is expressly said that the plaintiffs' erroneous statement 
induced the Master of the Bolls to grant the injunction, when 
otherwise he would have appointed an early day to hear the 
case in the presence of both parties. 

By the Lord Chancellor in Prince Albert v. Strange, 1 Mc- 
Naghten & Gordon, 48, '' If an injunction is obtained by 
misrepresentation, and it can be shown it would not have 
been granted but for the misrepresentation, the Court will 
not uphold the injunction, although the plaintiff may show 
himself entitled to it." 

Although I feel strongly that the plaintiffs should have in- 
formed me upon applying for the injunction of the notice they 
had received from the defendants, and of the action commen* 
ced against them, yet I cannot say that the information would 
have altered my decision. 

The single fact I act upon, as I have Already explained, is 
the long possession with the concurrence of the adjoining 
proprietor. It is in this view that the affidavits offered in 
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reply by the plaintiffs are, as I conceive, unimportant, as that 
fiftct is sufficiently established by the previous affidavits. So 
the notices and suit by the defendants were but an assertion 
of a right claimed by them to interrupt the plaintiffs in work- 
ing the mine in their possession, au(i the affidavits of the 
plaintiffs state that the defendants had interrupted them. 
After hearing the affidavits produced by the defendants, and 
seeing their claim of title expanded, I still think the plaintiffs 
should be protected in their possession until the title is de- 
cided, and, therefore, entertaining that opinion I ought not 
to have refused the injunction because of the notices and 
action. 

I, therefore, discharge the rule ntw, but in view of the with- 
holding of the information of the notices and action I do not 
give costs to the plaintiffs, and I direct that the injunction be 
continued, and the defendants restrained from mining, <fec., in 
the disputed land until the title shall be tried at law, or fur- 
ther order on terms, viz., to keep accounts, Ac, and pay 
amount and to give security, &g. 

Order aocordingly.* 

Attorney for plaintiffs, Blanchard, Q. 0. 
Attorney for defendants, W. Twining. 



• The following is a copy ol the order granted :~ 
Bali/ax SS. Before the Jadge in Equity, Monday, 2 Itt May, 1866. 
c Pbtbb 8. HAMiLTOir, and another, Plaintiflb. 
Canse^ against 

t John Baewv, and others. Defendants. 

The plaintiff haying obtained an injonction to restrain the defendanti from oertain 
alleged acts of trespass and spoliation set oat in the plainti£b' writ, and the defendants 
haTing obtained a role nin for ditsolying the said iiyanotion which having been fnily 
argoed by oonnsel and aiBdaTits read on both sides, I do order that the said rale be 
dischaiged withoat costs, and that the injonction be continued and the defendants 
testrained from mining or working into, or in the lot of land claimed by the plaintiA' 
and from extracting manganese or ore therefrom nntil the title shall be deterMined at 
law, or until ftirther orders on the terms following, that is to say, that the plaintift 
file with the Prothonotary witiiin one month a verified aoooont of all the ore raised Iqr 
them on the land and premises in dispute since the issuing of the defendants' writ 
against them, to this date, and of any sales made thereof, and also a verified account 
of their expenses in the getting and sale of the same, during the same period— and 
that the plainUflb keep a perfect account from this date of all the ore which shall be 
got by them from the same premises, and of any sales which may be made thered;, 
and of the expenses of getting and selling, the same to be verified and sabmitted to 
the Court when ordered. 
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And in the event of the title beinig established in iiiTor of the defendants, that 
the plaintiff pay the defendants for the nett value or price alter dednctiog nett expen- 
ses and charges of the manganese or ore gotten or sold bj them since the commence- 
ment of the defendants' soit oot of the diepated land to which the detendants may 
establish title, the amonnt to be ascertained ander the order of the Conrt, and to be 
added to the damages assessed by the jury or otherwise paid as the Conrt may 
direct— and that the plaintifif;! give eecarity to be approved by the Prothonotary at 
HalifiEUE for the falfilment of these terms in eight hundred dollars. 
By order of the Judge in Equity. 

(Signed.) J. W. Nutting, 

Prothonotary* 
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McINTOSH AND Another t;. CULLEN. 
July 17, 1866. 

Where there is a gubMtanHal pecfoniiailoe of work under a special contract^ 
though not in strict aooordance with it, and there ia no frandolent or wilfnl deviation 
from its terms, the contractor is entitled to reoorer for the work done, the measnie 
of damages in sodh a case being the agreed price leas snoh a snm as it woold take to 
complete the work according to the contract. 

Where a plaintiff has done a laige portion of his work under a special contract 
under the supervision of the defendant's inspector, who, though he complained of 
portions of the work and forbade the plaintiff to proceed, stated that he did not 
suppose that the work would be stopped, and the defendant has himself continued to 
superintend and direct the work after such expression of disapproval, he cannot 
afterwards refine payment for the woi^ dona. 

Assumpsit. Declaration, after reciting a certain contract 
in writing between the plaintiffs and defendant, whereby they 
undertook for £460, payable by instalments, the last of which 
was payable within three months after completion of the 
work, to make certain specified alterations, and additions in 
and to a building of defendant in the city of Halifax, (the 
plaintiffs providing the materials, the work to be subject to 
inspections as it proceeded, and to be completed to the satis- 
faction of the defendant, or such person as he should appoint)^ 
alleged that they expended large sums in the prosecution of 
the work, according to their contract, provided a large 
amount of materials, (averring their readiness to complete) ; 
but that defendant during the time limited for performance, 
wrongfully prevented their proceeding, and refused them 
access to the premises, whereby they lost the profits to which 
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they were entitled, and were put to great expense in provid- 
ing materials for the completion of their engagement, and 
were obliged to discharge certain sub-contractors and to pay 
them compensation. The declaration also contained the com- 
mon counts for work and labor, Ac. Pleas, admitting the con- 
tract, but alleging that plaintiffs in violation of their agree- 
ment proceeded to do their work with other and inferior 
materials than provided in their agreement, and on other plans 
and in other manners and workmanship than stipulated for, 
against which he from time to time remonstrated ; that they 
persisted in proceeding nevertheless in the erection of a kind 
of building which he had not agreed for, and of inferior 
materials and workmanship; and thereupon he, not being able 
by any other means to prevent plaintiffs from so doing, forbade 
them further to proceed, and requested them to remove the 
materials from his premises. There was also a plea to the 
common counts of not indebted otherwise than under the 
special agreement. 

At the trial before Wilkins, J., at Halifax in October, 1865, 
although the evidence was somewhat contradictory, it ap- 
peared that the plaintiffs in several particulars had not per- 
formed the work contracted for in exact accordance with their 
written agreement, the principal deviation being in the size 
of certain studding which they had made 5x3 inches, instead 
of 6x4 inches as required by the specification, and which 
was also not mortised both at the top and bottom as required 
by the agreement. It appeared, however, that all the work 
bad been done under the inspection of an architect (Marshall) 
appointed by the defendant, and that after Marshall had by 
letter forbidden the plaintiffs to proceed, defendant had him- 
self given them instructions with regard to the work. Mar- 
shall also stated on the trial -that he had not supposed that 
the plaintiffs would abandon the work on the receipt of his 
letter, but that they would go on and make all right. Bush, 
an architect, who was also one of defendant's witnesses, testi- 
fied that it would not coat a great deal to make all right. 

The learned Jndjge^ after coatraBtipg the conflicting testi- 
mony^ whioh he left to the Jury to decide, instructed them 
tiiat the main question for their consideration was the gt^an- 
turn of damages which )the plaiatiffii were entitled to repeive. 
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He also told them that it was clear that when the work was 
stopped by the defendant, no rational man placed in his situ* 
ation would treat the amount of work done and then in a 
material form on his premises as aseless, and a nuisance and 
incumbrance. He further said that on the contrary many ot 
defendant's own witnesses proved that when plaintiffs' opera- 
tions were stopped by defendant's act, the aubstardial contract 
as understood by the contracting parties might have been com- 
pleted at a certain cost, and that, in the judgment of some of 
them, not a very heavy one. His lordship also commented on 
the position in which Marshall stood to the parties, being 
defendant's inspector, &o. The learned Judge concluded by 
instructing the jury to find for the plaintiffs the original sum 
stipulated to be paid by the defendant, after subducting 
from it such an amount as would have been necessary to 
complete the contract when the work was stopped. 

The jury found a verdict for the plaintiffs for £290, and a 
rule nisi having been taken out under the Statute to set it 
aside for misdirection, as contrary to law and evidence, and 
for excessive damages, it was fully and elaborately argued 
during last Michaelmas Term by McO^My^ Q, O.j and Blanchard, 
Q. C, for the defendant, and the Solicitor Oeneral for the 
plaintiffs. 

The defendant's counsel contended that entire performance 
of the contract was a condition precedent without which the 
plaintiffs could recover nothing, and that the main question 
was not the qwnium of damages, but whether plaintiffs had per- 
formed their contract, and that, therefore, the learned Judge 
had misdirected the jury on a point of vital importance. 

The Solicitor Oeneral contrii argued that the modern 
cases had altered the law, that the fitilure to perform the 
contract must now be in something essential to prevent the 
plaintiff from recovering. 

WiLKiNB, J., now delivered the judgment of the Court 
^ After referring at some length to the pleadings, and his 
iostructioaa to the jury, his lordship said : 

It appears to us then that there can be but two questions 
for our coasideratioDy — ^first, ^< Waa the Judge authorized to 
.instruct the jury to assume that when the work was stopped, 
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plaintiffs had substantially performed their contract up to that 
time ? " second, (that question being answered, if it may 
be, in the affirmative,) were the jury instructed rightly as to 
the principle on which the amount of damages was to be 
adjusted?" 

Before considering these questions, it will not be without its 
advantage to reflect on what we have not got to consider. 

We have not got to deal with the case of a fraudulent, or 
wilful deviation by a contracting mechanic from the stipula* 
tions into which he had entered, — the case of the owner of 
land on which a contracting party persists contrary to his 
agreement with that owner, to insert into a fabric in progress 
of construction some material which, if suffered to remain, 
will be irremediably injurious to the Structure, and respecting 
which the other part as soon as he is aware of the fact, takes 
his stand, and at once forbids the defaulting contractor to pro- 
ceed, and so repudiates all his subsequent acts. To come 
home to the preseqt case, we are not called on to say what the 
legal consequence would have been, if, when this defendant 
knew of his own personal knowledge, or of that of his inspec- 
tor, that plaintiffs had inserted, and, when required, refused to 
remove the particular studding proved not to have been of 
the stipulated size, he had then absolutely forbidden the 
plaintiffs to proceed, and had not thenceforth expressly or 
impliedly recognized their subsequent proceedings. 

Of the two questions referred to it will, perhaps, be more 
convenient first to consider the second. ^' Assuming that 
there was in some particulars a deviation by plaintiffs from 
the conditions of their contract — was the principle on which 
the jury were instructed to fix the damages, one that is 
sanctioned by law." 

The authorities show that on this point there can be no 
question. The whole doctrine involved in the inquiry will be 
found elaborated in a note to Otdter v. PoweUj 2 Smith's Lead- 
ing Cases, 17-18. Some of the cases turn on a point unne- 
cessary for us to consider, viz., whether the remedy must be 
on the special contract, or by the count for qiMntum V(Mat. 
It is unnecessary to be considered, because the writ of the 
plaintiffs, who have a verdict, contains both forms of action. 

The history of the remedy is curious. For a long time it 
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was held that under the circnmstances of this case, no matter 
to what extent defendant had deviated from his contract, the 
plaintiff, suing for the contract price of his work, was entitled 
to recover the fall amount of it, whilst defendant's only remedy 
was by a cross action. 

Then, again, it was held, as in the case of Ellis v. Harnlen^ 
3 Taunt. 52, that the slightest deviation from the contract 
prevented the contracting builder from recovering anything. 
Finally, there was adopted iJiat which is unquestionably the 
rule at the present day, not only in England, but in some, if 
not all, of the more enlightened Courts of the United 
States. 

Before referring to the cases, we may notice the following 
passage from 2 SmitVa Leading CaseSj 11-12, in note. *^ It is 
submitted," he says, " that it is an invariably true proposition 
that wherever one of the parties to a special contract, not 
under seal, has in an unqualified manner refused to perform 
his side of the contract" (and note this defendant has in effect 
done so, when he forbade to plaintiffs access to his premises) 
"or has disabled himself from performing it by his own act, the 
other party has thereupon a right to elect to rescind it, and 
may, on doing so. immediately sue on a quantum meruit for 
anything which he had done under it previously to the recis- 
sion." " This," he adds, " is apprehended to be established by 
Withers v. Reynolds, 2 B. & Ad. 882," and certain other cases 
which he cites. 

Again, he says, " The general rule being that while the 
special contract remains unperformed (meaning of course 
capable in reference to the acts of parties of being performed) 
no action of indebitatus assumpsit can be brought for anything 
done under it, we now come to the exceptions from that rule. 
The first of them consists of cases in which something has 
been done lunder a special contract, but not in strict accord- 
ance wiih it. In such a case the party cannot recover the 
remuneration stipulated for in the contract, because he has 
not done that whieh was to be the consideration for it. Still, 
if the other patty tiave derived any benefit from his labor, it 
would be unjust to allow him to retain that without paying 
anything. The law, therefore, implies a promise on his part 
to pay Buch « remuneration as the beo^t conferred upon him 
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is reasonably worth. This is conceived to be a just expres- 
sion," he concludes, " of the rule of law as it at present pre- 
vails." 

To the same effect speaks Addison, (Addison on GontrcLcts, 
p. 198.) Lord Ellenborough's rule, laid down after consult- 
ing the Judges, in Farnsworth v. Oarrard^ 1 Camp. 38, is 
"the claim shall be co-extensive with the benefit." Such 
also is the doctrine, except perhaps as to the form of action, 
in Baillie v. Kdl, 4 Bing. N. 0. 652. In Thornton et al. v. 
PlacCf 1 M. & Rob. 218, it was decided that where a trades- 
man finishes work (in the case it was slating buildings) differ- 
ing from specification agreed on, he is not entitled to the 
actual value of the work, but only to the agreed price minus 
such a sum as it would take to complete the work according, 
to the specification." Per Parke, J. The principle of this 
Nisi Prius decision is expressly recognized by the Court in 
Mondd V. Sted, 8 M. & W. 870 ; also in Lucas v. Oodunn, 
4 Scott, 502. 

Hay ward v. Leonard^ 7 Pick. 181, is a very interesting case, 
directly in point as respects the principles involved in it, and 
one that shows the doctrine of the Supreme Court of Massa- 
chussets to be in accordance with that now held in Westmin- 
ster Hall. The learned Chief Justice Parker who decided it 
referred to it as governing another case before him, also in 
point, viz., Smith v. The Proprietors of the First Congregational 
Meeting House in Lowell, 8 Pick. 178. 

Since the decision of Parke J. in the case cited from 
Moody & Schinson, I have not found either in the cases cited 
at the argument, or in any other case, one single decision 
opposed to it. The remaining question is one that refers to 
the written contract and to the evidence, and it makes it our 
duty to inquire, " whether, in view of the facts, the jury 
were at liberty to assume that, when the plaintiffs were for- 
bidden by the defendant to proceed with their work, they had, 
up to that time, substantially performed their contract ?" 
And thus, it appears to us — there existing no ground for 
imputing to plaintiffs fraud, or a wilful, perverse design to 
conceal from defendant or his inspector bad materials, or to 
save their own pockets by imposing on him work of less value 
than that which they contracted to provide for him — resolves 
18 
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itself into an inquiry, " whether that portion of the work done 
when the progress of it was arrested was useless to defendant, 
in a sense, that by expenditure of a certain sum he could not 
make the work done at that time, when completed, as good 
for the purposes contemplated by him when he entered into 
the contract, as it would have been if there had been a literal, 
and perfect performance by plaintiffs of their stipulations. 

One's common sense revolts at the proposition, " that be- 
cause a contractor has honestly deviated, in some slight par- 
ticulars, from his specifications, he can recover nothing for 
work actually done, work of real value to the other contract- 
ing party, on whose land the fabric stands which embodies 
it — and yet that result is reached, if the contention of defend- 
ant's counsel at the argument must be received as law ! To say 
nothing at present of the evidence of plaintiffs and of their wit- 
nesses, which we must assume the jury believed, and which, 
if believed, decisively shows that the defendant could by 
expending a certain sum have cured all defects, and had 
a building substantially according with plaintiffs' contract, 
we turn to the testimony of defendant's witness — Marshall — 
than whom none could be more competent to judge. It 
shows conclusively that the work done, when the work was 
stopped, was not useless, and might have been perfected. 
He says, '' I did not suppose that plaintiffs would abandon 
the work, on my letter, but that they would go on and make 
all right." This is decisive to show that, in his opinion, if 
they had been allowed to go on, they cotdd have made all 
Tight. Again, he says, "there would be no diflSculty 
in making all right if what the architects and carpenters" 
((meaning those who had been produced by plaintiffs as wit- 
nesses) " said yesterday in their examinations be true." Now, 
it must be taken, after the verdict, that it was true, and, 
therefore, Marshall's testimony is destructive of the only 
ground of defence that could possibly avail the defendant. 
It must not be forgotten that Marshall, with a full knowledge 
of the defects and deviations — few and not very important 
they are— which he pointed out in his testimony, nevertheless, 
continued to superintend and direct the work up to the 8th 
August, when the letter was written of which the object was 
to prevent its further progress. On no rational principle 
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could defendant, in view of this fact, repudiate, and refuse 
to pay for the work of these plaintiffs then previously done. 
Common justice to them demands that they should have been 
stopped, at the moment of knowledge of any one of the 
breaches of contract, which it is now insisted that they com- 
mitted. According to the defendant's evidence his condem- 
nation of work and materials is so unexclusive that it induces 
a belief that he must have been laboring under delusion 
and misapprehension about the real nature and character of 
both. In contrast with the testimony of his inspector just 
adverted to, he said, " as a matter of prudence, I would not 
attempt to support this now defective building," — again, 
"the roof is so bad tlmt it cannot be set to rights." — He 
even condemned the wall, though Marshall admits that he 
passed it as unobjectionable. As regards the roof so abso- 
lutely condemned by defendant. Bush, one of his . own wit- 
nesses, said, '" I would not pull down, but I would not be 
satisfied with the roof— i^ would not cost a great deal to^make 
it aU rigW^ 

On the point of waiver of objections by permitting plain- 
tiffs to proceed after knowledge of defects, it is observable 
that whilst defendant said : " I cannot say whether this (plain- 
tiffs' giving him a sketch for shop-front) was or was not after 
Marshall's letter," plaintiff, Innis, said, *' it was long after 
letter received the section of front was given by defendant." 
We must, therefore, take such to have been the fact. 

If, on the other hand, we confine our attention to the 
evidence for the plaintiffs, we find their case completely sub- 
stantiated, and we find also a complete failure, on the part of 
tha defendant, to substantiate this his defensive allegation, 
yfz., " that he stopped the plaintiffs because they persisted, in 
/despite of his remonstrances, in erecting a kind of building 
-' which he had not agreed for, and one marked by inferior 
materials and workmansljjyp." The evidence last referred to 
shows that, had the plaintiffs been allowed to proceed to com- ' 
pletion of their work, defendant would either have had such 
an erection as they stipulated for, or that there would have 
been only such deviations from the strict letter of their con- 
tract, that by means of the legal privilege incident to defend- 
ant to subduct from the contract price an indemnifying sum. 
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be could within the limits of that contract price have com- 
manded, really and snbstantiallj, soch a boilding as plaintiffs 
engaged to provide for him. The learned coonsel for the 
defendant was understood at the argument to object '' that the 
evidence afforded no sufficient data to enable the jury to 
ascertain the amount of damages/' But that objection is obvi- 
ously unfounded, for, to say nothing of the inferences as to 
the quantum which the jury might have drawn from the work 
proved to have been undone when plaintiffs were stopped, 
relatively to what they had engaged to do, and to the conside- 
ration therefor, there exists direct testimony given by the 
plaintiffs, which, if believed, presented abundant grounds for 
arriving at a legitimate conclusion on the point last noticed. 
For these reasons, we are of opinion that this rule must be 
discharged. 

Side discharged. 

Attorney for plaintiffs, J. N. SUchie. 

Attorney for defendant, Blanchard^ Q. 0. 



HARTSHORNS and Another v. WILKINS and othebs.. 
July 17, 1866. 

Where two ot more petsoes, end eepeciallj where xeUtiiree, perish in the same 
eelami^y the law zeoognises no piesnmption of snryiyorship ; bat in the total 
abeenoe of all eTidenoe zeepeoting the partaoaiar cinmmstanoes of the calamity, 
the matter will be treated as if all of them had perished at the same moment, 
and consequently none of the parties will be held to haye transmitted any rights 
to the other. 

A testator, J. C, by his last will bequeathed a certain fand to trustees in trnstr 
after payment of an annoity of £80 sterling to E. H., and a disposition of the 
remaining income dnriog the life of his daofi^ter, L. C, (who was illegitimate),, 
then on foriher tmst after the decease of his said daughter to transfer and dis< 
pose of the said fund to such of her children or grandchildren as should then be living^ 
in such parts and proportions as she should appoint, or otherwise in equal sharss. 

By a subsequent clause he provided that should his daughter die '* without leay- 
isg any lawful issue," that the fund should be paid to his nieces in equal pro- 
portions, or to their lawful issue then living. 

He farther provided thai the above bequest to his nieces should be subject to 
any legacy or legacies, not to exceed in the whole £1000, sterling, which hla 
daughter, in case she should have no lawful fasue, ought by her last will give 
and bequeath, notwithstanding her coverture. 
' L. O., shortly after the -death of the testator, married H. S« B., by whom she 
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had three ohUdmii and made her will after her marriage (ander the power reeer- 
Ted to her in the will of the testator) whereby she bequeathed out of the said 
fond to her husband, H. S. B., £600 sterliog, and to her mother, E. H., £400 
sterling. She appointed her husband executor, and he duly proved the will after 
her death as hereinafter stated. 

L. C, then L. B., with all her children, three in number, embarked in 
February, 1862, in the steamer ** Wiet>b4ob," boaod for Halifax, but neither the 
steamer nor L. B, nor any of her children ever arrived at Halifax, nor had any 
information been since received of the steamer, nor of L. B., nor of any of her 
children, nor what has become of them, nor how nor in what manner the said steamer 
was lost, nor how, or in what minner the add L. B. and her children died, and 
which of the said children died first or last, but it was assumed that some time during 
the year 1862. the said L. B , and all the children that she had by the said H. S. 
B., (who survived her) being the three mentioned above, perished on board the said 
steamer '' Wiesbach ** that foundered at sea under circumstances unknown. 

Held, first, that the fund could not be assigned to H. S. B., as the heir at law 
of the children of himself and of L. B , because such childran were entitled as 
should be living at the decease of L. B , and there was no proof that any of the 
children were so living, i, e, that any of the children survived her, and she . 
having been illegitimated Che title of her children depended entirely on the will of 
the testator. 

Secondly, that the fund could not be assigned to the nieces, or their representatives, 
because their title depended entirely on the daughter, L. B., dying without leaving 
any lawful issue, and there was no proof wbnTher she did or did not so die, t. e. 
whether her children did or did not survive her. 

Thirdly, that the will of L. B. could not take effect, because she was only 
empowered to bequeath the £1000 sterling "in case she had no lawful issue,'' and 
eiie had issue bom, and there was no proof of survivorship t>etween her issue 
«nd her. 

Lastly, (there being an intestacy in the events that happened), that the whole of 
the fund must be distributed among the next of kin of the testator, subject to the 
payment of the annuity to E. H. 

The question as to whether the Intestacy should be computed from the time 
of the death of the testator, or from the date of the events which produced the 
intestacy, was ordered to be argued, and the decision thereon reserved until after 
aoeh alignment* 

This was a special case on the construction of the will ot 
the late Joseph Greighton, stated for the consideration of 
the Court by the parties interested in the will, or in the estate 
of the testator independently of the will. The will is dated 
22nd June, and was admitted to probate, 10th September, 
1853. The testator left an illegitimate daughter, Louisa 
Oreighton, a sister, the late Mrs. Wilkins, the children of a 
brother, and the children of another sister. The daughter 
married H. S. Bagnell, shortly after the death of the testator, 
and had three children, all of whom perished with her by an 
unknown disaster at sea, in February, 1862. The husband 
survived and claimed the whole of the estate as heir to bis 
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cLi'.dren, or part of it ^s a legatee of his wife. Five nieces of 
the testator claimed the whole under a clause in the wilL 
There were four children and eight grandchildren of Mrs. 
Wilkins, three children of the late John Creighton, four 
children and a grandchild of the late Lucy Binney, all of 
whom were claimants ; and twelve of these, to the exclusion of 
the grandchildren of Mrs. Wilkins, claimed as the testator's 
next of kin. The case asks the Court to decide on the con- 
flicting claims of the defendants, and to adjust and decree their 
rights so as to enable the plaintifis, the trustees, to carry 
out the trusts of the will, and to make a proper distribution 
of the funds under their control. 

The material portions of the will affecting the questions 
raised by the case are substantially as follows : — The testator 
bequeathed to the plaintiffs, Lawrence Hartshorne and the 
Rev. James Stewart, (both of whom are now deceased) the 
sum of X8133 2s. lid., three per cent, consols, in trust after 
payment of an annuity ol X80 sterling to Elizabeth Horn, 
and a disposition of the remaining income during the life of 
his said daughter, Louisa, that the plaintiffs or the survivor^ 
his executors or administrators, should, and would, after the 
decease of his said daughter, transfer and dispose of the said 
sum unto all, and every, and such one or more of the children 
or grandchildren of the said Louisa Creighton as should then 
be living, in such parts and proportions, manner and form, as 
the said Louisa Creighton, notwithstanding coverture, or 
whether sole or unmarried, by her last will and testament in 
writing or any codicil in writing, or by any deed or writing 
disposing thereof to be by her signed, should- direct, limit, 
give, or appoint, and in default thereof, then unto, and among 
the child or children of his said daughter Louisa living at the 
time of her decease, to be equally divided among them if 
more than one, and if only one then to such only child ; and 
further, s hquld his said daughter Louisa die without leavin g 
any lawful issue, then it was hia will tha^t. tfiA ^^y] pim Ha 
paid over by his trustees to his nieces in equal proportions, or 
to""their lawful issue then living, subject, however, to any 
legacy or legacies, not to exceed in the whole one thousand 
pounds sterling money, which his said daughter Louisa, in case 
she should have no lawful issue, might by her last will and 
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testament give and bequeath notwithstanding her coverture. 

The first of these provisions, as will be seen, transfers the 
fund after the decease of the daughter to such of her children 
as should then be living, in such parts and proportions as 
she should appoint, or otherwise in equal shares. 

The second transfers the fund, should the daughter die 
without leaving any lawful issue, to the neices of the testator 
in equal proportions, 

The third empowers the daughter, in case she should have 
no lawful issue, to bequeath £1000 of the fund as she should 
think fit by her last will notwithstanding her coverture. 

The case sets out that the daughter in the month of Febru- 
ary, in the year 1862, then Louisa Bagnell, with all her chil- 
dren, three in number, embarked in a British steamer called 
the " Wieabach," laden with warlike stores and bound for 
Halifax, to rejoin her husband, the said Henry Sedley Bag- 
nell, but neither the said steamer nor the said Louisa Bagnell 
nor any nor either of her said children have ever arrived at 
the port of Halifax, nor have any tidings or information since 
been heard of the said steamer " Wiesbach " or of the said 
Louisa Bagnell, or any or either of her said children, or what 
has become of them, or how or in what manner and when the 
said Steamer was lost, nor how or in what manner the said 
Louisa Bagnell and her said children died, and which of the 
said mother and children died first or last, but it is assumed 
that some time during the year of our Lord one thousand 
eight hundred and sixty-two the said Louisa Bagnell, and all 
the children that she had by the said Henry Sedley Bagnell, 
perished on board the said steamer " Wiesbach " that foun- 
dered at sea under circumstances unknown. 

The case further sets out a will made by the daughter after 
her coverture, under the power reserved to her, bequeathing 
out of the fund £600 sterling to her husband, and £400 ster- 
ling to her mother, the said Elizabeth Horn, which will has 
been duly proved by the husband as executor. 

The case finally sots forth the various aspects under which 
the several parties lay claim, which are stated as follows : 

First — Sarah Maynard and her husband in her right — 
Mary Whitley and her husband in her right — Lucy Kearney, 
and Jane Hays as nieces of the testator, and Charles W. 
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Parker, in right of representation of his mother Lucy Parker, 
who is now dead but survived the said Louisa Bagnell 
and her children, the two defendants who are children of 
the said Lucy Sturge, deceased, and the several defendants 
who are children of the said Isabella Moorsom, deceased, claim 
to be entitled to the said trust property as nieces and repre- 
sentatives of nieces of the said testator respectively under 
the will. . 

Secondly— Lewis M. Wilkins, Charles T. Wilkins, Martin L 
Wilkins, Stephen Binney, Richard Binney, Edward Binney^ 
and John Greighton and (in case it should be decided that 
the nieces cannot take under the will) then also Sarah Maynard 
and her husband in her right — Mary Whitley and her husband 
in her right — ^Lucy Kearney and Jane Hays and the said Charles 
W. Parker as representing his deceased mother, together with 
the said Lewis M. Wilkins, Charles T. Wilkins, Martin L 
Wilkins, Stephen Binney, Richard Binney, Edward Binney, 
and John Creighton claim to be entitled to the said property 
in equal shares, (the whole in twelve equal parts to be 
divided), as the next of kin to the said testator, they and they 
alone being as aforesaid in the nearest degree of relationship 
to him. They found their claim (the said contingent claimants 
last named claiming conditionally as aforesaid) on the ground 
that the event mentioned in the will, on the happening of 
which alone the nieces could claim as legatees, and the event 
on the happening of which alone the said Henry Sedley Bag* 
nell could claim as heir to his children are alike unproved 
and incapable of proof, and that, therefore, under the only 
circumstances known of the deaths of the said Louisa Bagnell 
and her children, the said testator in contemplation of law at 
the time of their deaths died intestate (except as respects the 
leg;acy to Elizabeth Horn), as to all the property in the hands 
of his trustees under or by virtue of his will. 

Thirdly — ^The defendants, who are children of Mrs. Sturge, 
and Mrs. Moorsom, deceased, respectively claim to be entitled 
(in case their claim as rep)*esentatives of the nieces as lega- 
tees fails) to share among the next of kin. 

Fourthly — The said Henry Sedley Bagnell claims to be en- 
titled to the whole of the said sum of eight thousand one 
hundred and thirty-three pounds two shillings and eleven 
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pence, as the father of the said children by the said Louisa 
Bagnell, his wife, and that on failure of such right, then he 
and the said Elizabeth Horn claim under the said will of tho 
said Louisa BagDell made as aforesaid, to be entitled to the 
several sums of six hundred and four hundred pounds be- 
queathed to them respectively by the said Louisa Bagnell 
in and by her last will and testament hereinbefore in part set 
forth. 

Fifthly — All the defendants, except the said Benry Sedley 
Bagnell and Elizabeth Horn, deny the respective claims of the 
said Henry Sedley Bagnefl and Elizabeth Horn under the will 
of the said Louisa Bagnell deceased, insisting that as she had 
lawful issue she was not empowered by the testator to make 
a will disposing of any part of his property bequeathed by 
him to the plaintiffs, the trustees, and that, therefore, the pro- 
bate of her said will granted to the said Henry Sedley Bagnell 
must be annulled and avoided in due course of law. 

The suit was an equitable one brought by the executors and 
trustees of the testator againwt twenty-seven persons, being 
all the parties believed to be interested in his will or his 
estate. All ttiese persons claimed as being in one or other of 
the classes set out above. 

The case was ar^jued during last Michaelmas Term, by 
counsel representing the various classes of defendants before 
Young C. J., Dodd J., and DesBarres J., Johnston E. J., being 
absent, and Wilkins, J. being one of the defendants. 

Smithy Q, 0, for the plaintiffs simply read the case without 
argument, stating that the plaintiffs had a right to ask the 
opinion of the Court. 

B. O. Oray for the next of kin referred to Underwood v. 
Wing^ 31 Eng. Law and Eq. Rep. 293, and to the language of 
Wightraan, J. in that case (p. 297) where he states that the next 
of kin as to personalty stands in the same position as the heir 
at law as to realty, and that the person claiming against him 
must make out his entire title. He also read the following 
extract from the judgment of Lord Oranworth in the same 
case, (p. 301): '' The real ground to proceed on is, that it 
cannot be proved which died first ; they both probably died 
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witbia a few geconds of each other, bat which died first it is 
impossible to say. That being so, what is the result ? Whj, 
here is a will made in which, in one state of circamstances, 
namely, if the wife died in the hasband*s life time, the proper- 
ty is given away. It is not proved that that state of ci ream- 
stances existed, and in no other state of circamstances is it 
given away. Then it is not given away at all. Therefore it 
is to be taken as upon an intestacy, and mast be distribated 
among the next of kin." He also referred to Wing v. Angrave 
(House of Lords) 30 Ijaw Jour. Rep. N. S. 65, and several 
other cases!, and contended that the whole fund, subject to the 
annuity to Elizabeth Horn, must go to tlie next of kin. 

McOuUyj Q. C, for all the nieces (except Lncy Parker and 
Mary Whittey) contended tliat the title of rbe nieces to the 
whole fund did not depend on the survivorship of either 
Louisa Bagnell or of her children, that they (the nieces) were 
entitled under the will even if she and her children all died at 
the same moment. The words of the testator on which the 
right of the nieces under the will defended were, should his 
said daughter Louisa, " die without leaving any lawful issue," 
and she did so die if she and her children all perished at the 
same iustc\ut. The words were not '* die without issue," but 
"die without leaving issue." 

Shannon^ Q. 6*., for Lucy Parker (since deceased) aud Mary 
Whittey, referred to 1 Taylor on Evidence^ 179 ; 2 Kent's Com. 
583-585, and other authorities. 

W. A, D, Moraaj appeared on behalf of the children of Mrs. 
Sturgo and Mrs. Moorsom, deceased, being the grand-children 
of Mrs. Wilkins, and contended that they were not excluded 
by the last clause of the third section of Chapter 115 of the 
Revised Statutes, second series (p. 747, third series) from 
participation in the fund. 

The Solicitor General, for H. S. Bagnell, contended that to 
adopt Mr. Gray's view would obviously entirely defeat the 
intention of the testator. He also argued that if Louisa 
Bagneirs children survived her, then H. S. Bagnell would 



Digitized by 



Google 



TRINITY TERM. 1866. 283 

take the whole fund as their heir at law, bat if they did not 
survive her^ then he was entitled to the X600 under her will. 
The Courts said that time like matter was infinitely divisible. 
It could not be imagined that all had died at precisely the 
same instant. There must be a surviving of one at least, for a 
second or a minute part of a second. The birth of her child- 
ren did not take away Mrs. BagaelPs powers of devising. 
The words " in case she have no lawful issue" should be read 
" in case she have no lawful issue her aurvivingJ^ Even if she 
and all her children died at the same instant^ then she had no 
lawful issue her surviving. 

WUkinSj Q. C, on behalf of himself and the other next of 
kin of the testator, argued that the question was not what 
was the intention of the testator. His intention was quite 
obvious. The question was, whether the death of his daugh- 
ter and all her children by the same cata-strophe had not 
created an intestacy except as to the annuity to Mrs. Horn. 
There was no presumption whatever in such a case as to 
survivorship from the age, strength, sex, or other circumstances 
of the parties. The whole fund must go to the heirs at law. 

Cur. adv. vulL 
The Court now (July 17) delivered judgment. 

Young, C. J., after referring at some length to the case, 
and the material portions of the will, said: — 

In the view we have taken of this case and the remarkable 
circumstances which distinguish it, we have been mainly 
guided by the recent decision of the Bouse of Lords in Wing 
v. Angrave^ 30 Law Journal Reports, 65, February, 1860, and 
the previous judgments in the same case under the name of 
Underwood v. Wing^ 19 Beavan, 459, before Sir John Romilly, 
Master of the Rolls, and 31 Eng. Law & Equity Beports, 293, 
before Lord Chancellor Cranworth, assisted by Judges Wight- 
man and Martin. 

In that case Mr. and Mrs. Underwood and their two boys 
having embarked on a voyage for Australia were shipwrecked, 
and were proved by a survivor to have been washed into the 
sea by the same wave, their daughter Catherine having sur- 
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Tived for about half an hour and then also perished. Mataal 
wills had been made by the hnsband and wife, whose efficacy 
depended on the survivorship of the one or the other, and the 
doctrine was upheld which is succinctly aud clearly stated in 
1 Taylor on Evidence, (3rd edition), 179 : " When two persons 
(and of course when two or more persons) and especially 
when two relatives perish in the same calamity, the law of 
England, whether administered in the Courts of Common Law, 
the Courts of Equity, or the Courts of Probate, recognizes no 
presumption of survivorship ; but in the total absence of all 
evidence respecting the particular circumstances of the 
calamity the matter will be treated as if both sufferers bad 
perished at the same moment, and consequently neither of the 
parties will be held to have transmitted any rights to the 
other." Taylor adds in a note that by the Mahometan law of 
India when relations thus perish together it is to be presumed 
that they all died at the same moment. 

This principle, however, is by no means universally re- 
ceived. The Code Civil of Prance and that of Louisiana, 
both of which are cited in the note to the American edition 
of 1 Young & CoUyer, 126, take into account the circum- 
stances of each case; and so late as the year 1842 in Sillick 
V. Booth, reported as above (but which Mr. Taylor says, can 
no longer be relied on as an authority) Vico Chancellor Bruce 
declared that by the law of England, evidence of health, 
strength, age, or other circumstances, may be given in cases 
of this nature, tending to the judicial presumption that one 
party survived the other. 

According to 2 KenPs Com., 435, 9th edition, the English 
law has hitherto waived tha question, and perhaps prudently 
abandoned as delusive all those ingenious and refined dis- 
tinctions which have been raised on the vexed subject by 
the civilians. The latter draw their conclusions from a tre- 
mulous presumption resting on the dubious point which of the 
parties at the time, under the difference of age or sex, or of 
vigor and maturity of body, and quickness and presence of 
mind, was the most competent to baffle and retard the 
approaches of death. 

It is remarkable that neither in the 9th nor 10th edition of 
Kent^ both published after the decision of Underwood v. Wing^ 
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is that case referred to, though it shows that this vexed ques- 
tion is no longer waived, as stated in the text, by the English 
law. 

As matters of judicial curiosity I have looked at all the 
earlier cases, and will cite two or three of them as affording 
us instructive or curious illustrations. . 

Smnburne puts the case of a testator and legatee being 
drowned in the same ship, or both being struck to death by 
the fall of a house, in which case, he lays it down that as they 
both died at the same time, the legacy is not due, and conse* 
quently not transmissible to the executors ar administrators of 
the legatee. 

In cases of this description, says Williams on Executors^ 
1084, the question of survivorship is by the law of England 
a question of evidence merely, and, in the absence of evidence, 
there is no rule or conclusion of law on the subject ; and as 
the onus of proof lies on the legatee's representatives, they 
cannot claim the legacy unless they can produce positive 
evidence that he was the survivor. 

In Sroicghtonv. Bandall, Cro. Eliz. 502 which was error of 
a judgment in Wales, in dower, the title of the femme to 
recover dower was that the father and the son were joint 
tenants to them and the heirs of the son, and they were 
both hanged in one cart, but because the son, as was deposed 
by witnesses, survived, as appeared by some tokens, viz., his 
shaking his legs, his femme thereupon demanded dower, and 
upon the issue this matter was found for the demandant. 

In re Bdbert Murray, 1 Curt. 596, decided in 1837, Murray, 
bis wife and child, being below in the cabin of a vessel which 
struck the land and went to pieces, were drowned. Murray ' 
left a will in which he had bequeathed the whole of his pro- 
perty to his wife. The Court granted administration with the 
will annexed to the next of kin of the husband as dead, a, 
widower ; there being nothing to show that the wife survived 
and the next of kin of the wife consenting. 

In Satterthioaite v. Powellf I Curt. 705, decided in 1838 and 
closely resembling the present case, Ann Armett sailed in 
1819 with Major Armett, her husband, and four children on 
a voyage from Bristol to Cork in a packet which was lost in 
the channel, and every one on board perished. Counsel for 
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the administrator of the husband insisted that where husband 
and wife perished by the same accident, the ordinary pre- 
sumption of law is that the husband survived, and relied on 
a dictum of Sir John Nicholl, 2 PM. 261-279. But Sir Her- 
bert Jenner said the point was settled " that the principle 
has been frequently acted on, that where a party dies pos- 
sessed of property, the right to that property passes to his 
next of kin, unless it can be shown to have passed to another 
by survivorship. Here the next of kin of the husband claims 
the property which was vested in his wife : that claim must 
be made out, it must be shown that the husband survived. 
The property remains where it is found to be vested, unless 
there be evidence to show that it has been divested. The 
parties in this case must be presumed to have died at the 
same time, and there being nothing to show that the husband 
survived the wife, the administration must pass to her next 
of kin." 

These conflicting views would have imposed on us a deli- 
cate task, but for the governing case of Underwood v. Wing. 
There it Was held that neither the will of the husband nor 
wife could prevail, and that the next of kin of the surviving 
daughter was entitled. The evidence clearly established that 
the husband and wife and their two sons were immersed 
together in the water, that they sunk at once and never 
appeared again. In this state of things the Master of the 
Rolls held it impossible to found any decision on the assump- 
tion that either was the survivor; just as no such assumption 
can possibly be entertained in the case in hand. 

When the case came up to the Court of Chancery, Mr. 
Justice Wightman observed, " the next of kin stands as to 
personalty, in the same position as the heir at law as to 
realty; and the person claiming against him must make out 
his entire title. In the absence of any eflTectual disposition 
of the beneficial interest in the personalty, the next of kia 
is entitled to it, and the person seeking to dispossess him 
of it is bound to prove a perfect title and to rebut the prima 
fade title of the next of kin." " As to the point of survivor- 
ship it was argued with great ability, and the same cases and 
authorities were cited before us as before the Master of the 
Bolls. In the French code the rule of survivorship is made 
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a matter of positive regulation and enactmoul, varying 
according to the age and sex of persons dying in the same 
shipwreck; but in our law it is uof so. The question of 
suvvivorship is the subject of evidence to be produced before 
the tribunal which is to decide upon it, and which is to de- 
termine it as it determines imy othor fact." '* We may guess, 
or imagine, or fancy ; bnl the law of England requires evi- 
dence, and we are of opinion that there is ijo evidence upon 
M'hich we can give a judicial opinion that either of the four 
persons survived the other." 

So also the Lord Chancellor, " Having turned the matter 
much over in my mind," (this is so late we must observe as 
the year 1855) ** 1 am perfectly persuaded," he says, " that 
exactly the same principle is applicable to the case of per- 
sonal as of real estate. If a person dies possessed of personal 
estate, prima facie the next of kin will be entitled to it ; and 
their right will only be displaced by some person coming 
forward and showing a valid and effectual disposition taking ^ 
it away from them." " As to the survivorship, the real ground 
to proceed on is that it cannot be proved whether the husband 
or wife died first: they both probably died within a few 
seconds of each other, but which died first it is impossible to 
say. That being so, what is the result? Why here is a will 
made, in which in one state of circumstances, namely, that if 
the wife died in the husband^s lifetime (and vice versa) the 
property is given away. It is not proved that that state of 
circumstances existed ; and in no other state of circumstan- 
ces is it given away. Then it is not given away at all. 
Therefore it is to be taken as upon an intestacy, and must be 
distributed amongst the next of kin." 

These opinions were aflBrmed by Lord Campbell in the 
House of Lords, though he differed from his brethren on 
another point, as well as by Lords Wensleydale and Chelmsford. 
The latter observed that " if Mrs. Underwood had foreseen the 
extraordinary contingency which actually occurred, no doubt 
she would have provided for it, but she had not. The House 
might speculate with great probability, if not with certainty, 
as to what the form of bequest would have been, if the pos- 
sibility of such an event as had happened had been suggested 
to the minds of Mr. and Mrs. Underwood ; but to act on such 
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a specalatioD would be to make the will speak a language 
which it did not speak." This last observation which is often 
beard in Courts of Justice has a peculiar bearing on the case 
in hand. There is enough on the face of the will to show the 
testator's preference of his nieces to his other next of kin, 
and a few words added would have made that preference 
effectual in any event. But the words are not there and it 
is not for us to supply them. 

Beverting then to the three questions, which I have already 
succinctly stated, the fund, first of all, cannot be assigned to 
the father as the heir at law of the children, because such 
children were entitled as should be living at the decease of 
the daughter, and there is no proof that any of the children 
were so living, tliat is, that any of the children survived the 
daughter, and the daughter having been illegitimate, the title 
of her children depended entirely on the will. Neither can 
the fund, in the second place, be assigned to the nieces, or the 
representatives of the nieces, because their title depended 
on the daughter dying without leaving any lawful issue, and 
there is no proof whether she did or did not so die, that is, 
whether her children did or did not survive her. 

These positions are doubtless very subtle ; they seem to 
partake more of the inflexibility and precision of mathemati- 
cal rules, than of a science which deals with the larger ques- 
tions of ethics. But still as we have seen, they are fully 
supported by the later decisions of the English Courts, and 
with reference thereto I may add that so recently as in the 
month of December last, the most important of them was 
recognized and acted on by Vice Chancellor Wood, in JRe 
Greenes Settlement Trusts, 13 Law Times Reports, N. S. 541. 

Lastly. The argument in support of the daughter's will 
appears to be quite untenable. She was at liberty to bequeath 
XIOOO sterling in one event, that is, in the words of the 
testator, '^ in case she have no lawful issue." 

It was contended that her having issue which might die in 
an hour could not take away her power of devising. Why 
not? The birth of a lawful child ipso /ado created new 
rights and interests. The immediate death of that child, or 
the still more extraordinary event which happened, were not 
in the contemplation of the testator, and he gave the power of 
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devising to his daughter with a limitation which put an end 
to the power the moment she had issue. If again, as was 
contended, the words are to be read : " in case she have no 
lawful issue her surviving," words which we have no right to 
add, then there is no proof of survivorship as between her 
issue and her. 

Hard as it seems then, I do not see how it is possible for 
us to sustain this will, or to award either the £400 to the 
mother, or the X600 to the husband of the deceased. 

I think, therefore, that the fund must be distributed among 
the next of kin of the testator, subject to the payment of 
Mrs. Horn's annuity of X80 sterling. Eight of the defendants, 
viz., Stephen Binney, Edward Binney, Richard Binney, Charles 
W. Parker, in right of his mother, Mary Whittey, and her hus- 
band, Irvine Smith Whittey, in her right, John Creighton,Lucy 
Kearney, and Jane Hays, will thus be entitled to eight-twelfths 
or two-thirds of the fund in the proportions to be hereafter 
determined. As respects the other four-twelfths claimed by 
the four surviving children of Mrs. Wilkins,a question remains 
which was scarcely spoken of at the argument but which' 
demands mature consideration. Eight of the defendants are 
children of two of the deceased daughters, that is, they were 
grand-children of Mrs. Wilkins, and had Mrs. Wilkins pre- 
deceased the testator they would have been excluded by the 
Statute as collaterals " after" or beyond the degree of " bro- 
thers' and sisters' children." This would seem to have been 
the only or at least the main view contemplated by the case ; 
but the case sets out that Mrs. Wilkins did, though the 
brother and the other sister did not survive the testator, but 
died before Mrs. Bagnell and her children. Had Mrs. Wilkins 
then Any interest at the time of her death ? A vested inter- 
est in the usual sense of the term she had not. But had she 
a contingent interest to which the Statute of Distributions 
would apply? In other words is the intestacy of Colonel 
Creighton to be computed from the time of his own death, or 
from the time of the death of Mrs. Bagnell and her children ? 

In the former case one-third of the fand had vested in Mrs. 

Wilkins, subject to the contingency that has happened, and 

descends in equal sixth parts to her four surviving children 

and the representatives respectively of her two deceased 

19 
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daughters. In the latter case the representatives of these 
two daughters are excluded. 

Now on looking at the cases, none of which have been cited, 
and especiallj at a recent decision of the House of Lords, we 
think that we would not be justified in forming any opinion 
on, or in deciding the rights of these parties and especially of 
the absent defendants, until they shall have been heard by 
counsel ; and, therefore, we direct that upon this point the case 
shall be re-argued, and, as both trustees are deceased and time 
is of consequence, my two learned brethren and myself will 
give every facility for a re-argument at aa early day during 
the present Term. 

DesBabbbs, J.* In considering this case we must be 
governed by the principle laid down in Underwood v. Wing^ 
31 Eng. L. & E. B. 297, that there is not in the English law any 
presumption from age, sex, or other circumstances, as to the 
survivorship of one out of several persons who are destroyed 
by the same calamity; there must be proof of the fact, and 
the onus probandi lies on the party who asserts the affirma^ 
tive. 

Now the proof which the nieces of the testator and their 
representatives are required to produce, to entitle them to 
take the trust property under the will of Joseph Creighton 
is that Louisa Bagnell died without leaving issue, and that 
involves the necessity of showing that all the three children 
•died before the mother, in other words that she, for some short 
period, however short, survived her children when the ship 
on board of which she and they had embarked foundered at 
^ea. It is probable that they all perished within a short 
time of each other, and it may be that the mother lived a few 
moments longer than her children, but as that fact cannot be 
proved, no human being out of all the persons who were on 
board of that ill-fated ship being known to have survived, 
it is clear that according to the principle laid down in 
Underwood v. JFi/igr, the claims set up by^the nieces and the 
representatives of the nieces to the trust property under the 
will cannot for want of such proof be sustained. If then 

•«DoDD, J., also daUVered a written opinion, coooorrioK with that of his lord- 
.Bhip the Chief Jostioe; bat it has unhappily been mislaid. 
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the Dieces as a class of claimants cannot establish their right 
to the trust property under the will of Joseph Creighton, the 
next question is whether the claim of Henry S. Bagnell as 
heir to his children rests on any surer or better foundation. 
It lies on him to show that the children or some one of them 
survived their mother, and, as that fact is under the circum- 
stances utterly incapable of proof, it follows that his claim as 
heir to his children like that of the nieces must for that 
reason also fail, nor can the devise to him by his wife of JE600 
sterling from and out of the trust property take effect, since 
there can be no doubt that having had children, she had no 
power or authority under the will of Joseph Creighton to 
make such a devise* That devise, then, as well as the devise 
to Elizabeth Horn of £400 sterling out of the trust money 
can have no legal operation, and both, as it appears to me, 
must on that ground be rejected. Seeing that neither the 
claims of the nieces to the trust property as devisees under 
the will of Joseph Creighton, nor the claim of Henry S. Bag- 
nell thereto as heir to his children, nor his claim or that of 

. Elizabeth Horn as to the sums bequeathed to them respec- 
tively therefrom by Louisa Bagnell can prevail, it remains to 
inquire to whom this trust property legally belongs and in 
what manner it is to be appropriated and applied. It was 
contended at the argument on the part of the next of kin 
that under the circumstances of this case, Joseph Creighton, 
as to the principal or trust money remaining in the hands of 
the plaintiffs up to the event of Louisa BagnelPs death must 
be presumed in law to have died intestate, and that dying 
intestate his next of kin became entitled thereto. That 
position is supported by the case of Underwood v, Wingy 
in which the Lord Chancellor said that " where a person dies 
seized in fee of real estate prima facie his heir at law is to 
succeed, and he can only be deprived of his right to succeed 
to it by some devisee coming forward, showing that a valid 
will was made, valid in point of form and effectual in point of 
substance in displacing his rights. If that is not shown the 
beir at law is eptitled." " The same principle (he added) is ap- 
plicable to the case of personal estate. If a person dies posses- 
sed of personal estate, prima facie the next of kin will be 

entitled to it ; and their right will only be displaced by some 
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person coming forward and showing a valid and effectual dis- 
position taking it away from them/' In the present case 
altbongh there is a will, valid it is true in point of form, yet as 
the devisee, Louisa Bagnell, and her children are all dead, and 
the nieces cannot take the trust property under it as devisees 
after her death, in consequence of their inability to prove that 
she survived her children, there is consequently no effectual 
disposition of the property displacing the rights of the next 
of kin ; and, therefore, the testator, Joseph Creighton, must bo 
considered as having died intestate as to all his undisposed of 
property ; and I agree that the next of kin to the testator are 
the parties who are entitled to take that trust property subject 
to the annuity to Elizabeth Horn for her natural life, but 
whether those who were the next of kin at the time of the 
death of Louisa Bagnell; or those who were the next of kin at 
the time of the death of the testator, are the persons who are 
legally entitled to take the said trust funds is a question upon 
which I am not at present prepared to give any opinion. 
Our attention was not directed to that point at the argument, 
and as it is one that ought to be well considered, I concur with 
the learned Chief Justice and my brother Dodd, that there 
ought to be a re-argument upon that point. 

Order accordingly J^ 

Attorney for plaintiffs, Smith, Q. G, 

Attorney for Hon, L. M. Wilkins, M, I. Wilkins, and C. T, 
Wilkins, WiUdns, Q. U. 

Attorney for T. Maynard and wife, McCtdly, Q. G. 

Attorney for S. Binney, R. Binney, 0. W. Parker, I. S» 
Whittey and wife. Shannon, Q. G. 

Attorney for E. Binney, B. O. Gray. 

Attorney for Lucy Kearney, James. 

Attorney for H. S. Bagnell, Solicitor General. 

Attorney for grandchildren of Mrs. Wilkins and parties 
claiming through them, W. A. D. Morse. 

John Creighton, Q. G., appeared in person. 

•Johnston, B. J. was absent from the Court at the time of the aigament in 
oonseqaence of haying been originally retained in the caose. 
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FREEMAN and Others v. ALLEN. 
Jtdy 17, 1866. 

Mere prior poflseasion is sufficient to maintain ejectment against a wrong doer. 

Saoh possession, however, most be clear and aneqaivocal. 

Such possession must be open, notorious, exolasive, and well defined, and interfered, 
with by defendant, by force or fraud. Per Wilkins, J. 

There not being evidence of such possession on the part of the plaintiffd, or him 
under whom they claimed, (the mere running of two side lines, the removal of 
B fence around the land which was wild and uncultivated, the use of a way 
over it for a cow- path by a third party with the permiesicn of the plaintiffs' 
devisor, and a continuous claim of title being held not to be suficient), and they 
having failed to prov« a documentary title, the Court, the case having been twice 
tried with the same result, i-efased to set aside a second verdict for the defendant, 
though he showed no title whatever, — Oodd, J., dissenting. 

Smith V. McKenziet James' Rep. 228, affirmed. 

Ejectment for lands in Queen's County^ tried before Des- 
BarreSy J., in Liverpool in May, 1865, and verdict for defen- 
dant, 

A rule nisi having been obtained to set the verdict aside, 
it was argaed in MichaBlmaa Term last by the Solicitor Oenerol 
for the plaintiffs, and Smith, Q, 0. for the defendant. 

All the material facts are sufficiently set ont in the judg^ 
ments. 

The Judges being divided in opinion now delivered judg^ 
ment seriatim. 

Young, C. J. This ejectment was brought for a small piece 
of land about an acre in extent, occupied by the defendant 
since the year 1859, being a part of what is known as the Gore 
lot at Liverpool. The plaintiffs claim title, first of ail, under 
a deed to the late Joseph Freeman, dated in 1815, of a five 
acre lot, described as laid out at the end of the Gore and 
bounded Easterly by the common, and my brother DesBarres 
who tried the cause in May, 1865, left it to the jury to say, 
whether the land in dispute formed a part of that lot. If it 
did the plaintiffs of course were entitled to a verdict, but the 
jury found for the defendant, as the jury had found on a 
former trial, and on this head I think there is abundant evi- 
dence to justify the finding. The stone wall which was recog- 
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nised as the Eastern boundary of the five acre lot, and from 
which the old fence ran across the Gore to Waterloo street^ 
independently of Colonel Freeman's admissions, clearly defines 
the extent of that lot as originally conveyed and understood. 
This reduces the plaintiff's claim to a question of prior pos- 
session which was also left to the jury, and on which the 
argument indeed mainly turned. 

It was questioned how far a mere prior possession unsus- 
tained by title, and if any, what kind of possession would 
enable a party to recover in ejectment, and I have accordingly 
looked into the cases upon these points. 

The right to maintain ejectment upon prior possession, — 
though it made its way slowly and was accepted with some 
reluctance in the Courts, may be now regarded as settled. In 
1 ChUty on Pleading, 218, Boscoe on Real Actions, 488, 
Adams on Ejectment, 31, and the note to 2 Saunders, 111, it is 
spoken of as doubtful. '* It lias been thought," says Roscoe, 
'* that mere priority of possession is a sufficient title in eject- 
ment" and he cites the case of 2>oe e. d. Crisp v. Barber, 2 T. 
R. 749, in which the doctrine seems directly overruled. Of 
the two old cases which are usually cited in support of it, 
AUen V. Bivington in 2 Saunders, and Bateman v. Allan, Cro. 
Eliz. 437, counsel remarked arguendo in 10 Johns. 346, that in 
both cases the defendant entered on the prior possessors and 
ousted them. But the doctrine nowa-days does not depend 
on a forcible or actual ouster. A simple taking possession — 
a peaceful entry on a prior possessor who claimed and held the 
land as his own, will enable him to maintain ejectment. As 
against a defendant who has no title and is therefore a wrong 
doer by the very fact of entry, such prior possession \b prima 
facie evidence of title, and no other interest appearing in 
proof, Mr. Justice Patteson in 13 Q, B. 953, regards it as evi- 
dence of seisin in fee. Many of the cases are founded on this 
presumption, but the principle extends to cases where the 
plaintiff has merely a possessory right as tenant of the locus, 
the fee residing in another. In Doe e. d. Hughes v. DyebaUj 
Moo. & Mai. 346, the plaintiff proved a lease to him of the 
house and a year's possession,and, the defendant having for- 
cibly taken possession, the plaintiff had a verdict. In this case 
there was no fee in the plaintiff but only possession for a year, 
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as there was also in a very recent case which I shall presently 
cite. There was also a forcible taking possession, bnt where 
can the difference be though the prior possession were only 
for a month, if it be the sort of possession that gives the 
right : and where also the difference, whether the defendant 
enters peacefully or forcibly, if he enters on a possession 
which he has no right to disturb. The cases, as it appears to 
me, are not so clear on these points as one would have 
expected, and turn upon distinctions which do not at all affect 
the main principle. 

In Jackson v. Hazen, 2 Johns. 22, the plaintiff had a peace- 
able possession of three years which was held enough as against 
a wrong doer. The Court said : " Had the defendant come 
into possession of the premises peaceably, a question would 
then have been presented whether the plaintiff was not bound 
to show a possession for twenty years, but the case did not 
turn upon that point, for the defendant must be considered 
as a trespasser. Here the doctrine is stated somewhat 
obscurely as if it rested on the actual or presumptive owner- 
ship in fee, and the same remark may be applied to the case of 
Doe e. d, Cmier v. Barnard, 13 Q. B. 945. 

It is stated more vividly, and as I think more accurately, ia 
Smith V. LoHllard, 10 Johns. 338 where it was held that a 
prior possession under a claim of right, and not voluntarily^ 
abandoned, would prevail over a subsequent possession of less 
than 20 years. But the rule was laid down with the qualifi- 
cation that no other evidence of title appeared on either side,, 
that is, that the evidence did not show a right of possession^ 
or title, as in some of the cases, out of the plaintiff, and that 
the subsequent possession of the defendant was acquired hy 
mere entry without any lawful right. 

The recent case I have spoken of was an action of eject- 
ment decided in the Queen's Bench, Asher v. Whitlocky 13 L. 
T. Rep. N. S. 254, (S. C. 1 Law Reports Q. B. 1) where Cock- 
burn, C. J., said : "It is contended that possession once acquired 
as against the rightful owner (that is by a wrong doer) doea 
not operate to keep out other wrong doers. That seems to 
me to be a very dangerous proposition. It certainly appears- 
to me that possession is a good title against all the world;, 
except against the rightful owner. The cases show that eveih 
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the possession of a year bj a party is a good title as against 
one who expels him. Suppose the case of a person, who, 
finding the door of a house open, and the occupier tempo- 
rarily absent, goes in and claims to retain possession, on the 
ground that the occupation of the possessor is wrongful with 
reference to some third party, could it be said that an action 
could not be maintained ? The whole law of disseisin is 
founded on the right of every one, except the rightful awner^ 
to retain possession." 

This is the latest decision and lays down an Intelligible and 
a sound principle, though, as I have already stated, a posses- 
sion of shorter duration must have the same effect. 

One of the squatters in our woods without pretence of title 
cuts down the trees on an acre of Crown land — he expends a 
month's labour in burning and planting it — he takes actual 
though unlawful possession — and a week after, another squat- 
ter, having as little title,enters on the land and disturbs the first 
possession. The first possessor under these circumstances 
could maintain trespass against the second, and why not also 
ejectment, which is only a possessory action in another form ? 

The possession, however, must be capable of clear and dis- 
tinct proof, visible to the senses, so defined and marked that 
it cannot be mistaken. The possession being the very gist of 
the enquiry, a plaintiff relying on it must of course unequivo- 
cally show it. It must not be forgotten that he is seeking to 
change the possession, and asking the aid of a Court and jury 
to turn the defendant out. The onus therefore lies upon him. 

On this point I have fallen in with no English case. It arose 
in the American case of Jackson e, d. Ludlow v. Myers^ 3 
Johns. 388. There the Ludlows had paid taxes on the locus^ 
and included it in deeds of partition among themselves. One 
farmer who ocqupied the premises acknowledged their title, 
he then quitted the possession, and from that time till the 
•entry of the defendant the premises were left vacant and 
uninclosed. But Kent, C. J., said that these facts, though 
iihey included payment of taxes and partitions, were not 
evidence of actual possession, though they may have been of 
a claim of title, and the claim was defeated. The sort of 
possession that is enough to satisfy the rule was also enquired 
into in our own Court in Lessee of Smith v. McKenziCf James' 
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Rep. 228, where the jury found in favor of a prior possession 
by the plaintiflfs, and their father under whom they claimed. 
and the majority of the Court refused to disturb the verdict. 
Mr. Justice DesBarres, who tried the case, said, (p. 233), ** It 
is enough that the father had such a possession as warranted 
the jury to presume a title in him as against the defendant 
who showed no title." 

In the present case the jury have found a second verdict 
against the possession of the plaintiffs, though the charge was 
in their favor, and, on the whole evidence, I think the jury 
were in the right; at all events there is no such preponderance 
of evidence as could justify us in setting the verdict aside. 
Mere claim of title as we have seen is not enough, and I 
look in vain in this case for any actual possession. The run- 
ning of lines by a surveyor will not do. Two side lines only 
were run on the first survey, and even admitting that these 
lines, with Waterloo street as the base, described the whole of 
the Gore, '^tho south line was not blazed," and the witness says, 
" We marked a stone at the road and that was all we did." 
The second survey was in 1860, after the. defendant had gone 
upon the land as part of the common. Till then the locus had 
never been fenced except when McLeod went in and aban- 
doned it at Mr. Freeman's request. It had never been culti« 
vated but lay waste for 40 years up to the time the defendant 
took possession. The only act of ownership of any avail was 
the use of the cow path by permission of Freeman. But this 
and the other circumstances in proof fall far short in ray 
opinion of what the law requires to found a possessory right 
in ejectment, and, therefore, I think that the rule for a new 
trial should be discharged. 

DoDD, J. I regret that I differ from the majority of the 
Court. I agreed with them in the former judgments given 
in this same case, and I do not think that the facts proved 
on the second trial vary the position. I think that there was a 
sufficient prior possession in the plaintiffs to enable them to 
maintain ejectment against mere trespassers, and such the 
defendant was. 

DesBarbes, J. The present action of ejectment was 
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broaght in the name of Snow P. Freeman, who died while 
it was pending, and it has since his death been prosecnted 
bj the plaintiffs as his legal representatives. They claim 
title to the land in dispnte first of all under the will of Snow P. 
Freeman^who derived his title from the will of his father, Joseph 
Freeman, to whom one Benajah Collins executed a deed as 
far back as 8th July, 1815, of a five acre lot, comprehending, 
as the plaintiffs allege, the land in dispnte; and, secondly, 
the plaintiffs claim to have a possessory as well as a docnmen- 
tary title to the land. The action has been twice tried, and 
on both occasions there has been a verdict for the defendant. 

Looking at the evidence prodaced on the last trial, to which 
alone onr attention mast be directed, I am of opinion that 
the plaintiffs have failed to establish a docamentary title to 
the land in dispute, and that if they are entitled to recover 
at all, it must be on the ground of a prior possession either 
in Snow P. Freeman, or his father, Joseph Freeman, to that 
of the defendant. The deed from Benajah Collins to Joseph 
Freeman describes the land thereby conveyed as being part 
of a five acre lot formerly the property of Prince Snow, and 
laid out to him at the end of the Gore of land lying between 
the fish lots and the thirty acre lot No. 2, in Block B. 

It is contended on the part of the plaintiffs that this lot 
of land extends to the shore of the harbor of Liverpool, and 
that it contains eight acres, that is three acres more than 
the deed represents it to contain, and for the defendant it 
is insisted that this lot of land contains no more than five 
acres, and extends no farther to the Eastward or towards the 
shore than a line running North from the line of a stone wall 
erected at some distance from the shore on the North-East line 
of lot No. 2, to Waterloo street, and that the end of the Gore 
lot claimed by the plaintiffs under the deed made by Benajah 
Collins to Joseph Freeman is at that line. 

Now, if that is indeed the true North East line of the lot, 
it necessarily follows that the land in possession of the defen- 
dant consisting of one acre, which is proved to be to the East 
of that line, and between it and the shore, forms no part of 
the five acre lot conveyed by Benajah Collins to Joseph Free- 
man. On this point the evidence of Jabez Snow, a witness 
on the part of the defendant, who was not examined on the 
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former trial, is very important, inasmuch as it shows, as I 
think conclusively, that the line running North from the stone 
wall to Waterloo street is in fact the true North East line of 
the five acre lot, and that the land in possession of the defen- 
dant is outside of that lot. Ho states that the land in dispute 
was wild and uncultivated when he first knew it, and that it 
remained waste for 40 years before the defendant took posses- 
sion of it, that he always considered it to be part of the 
common, that he calls the end of the Gore lot at a line running 
from the line of stone wall to the East of No. 2 to Waterloo 
street, from the fact that Joseph Freeman, the then owner, 
wanted to hire to him the five acre lob, called the Gore, 
between thirty and thirty-seven years ago, and then pointed 
out to him the line running from the stone wall to Waterloo 
Street, as the boundary of his five acre lot, that there was at 
that time part of a fence running across the Gore lot to 
Waterloo street, the marks of which he has seen every year 
since that. 

The testimony of this witness as to the existence of the 
fence, pointed out by Joseph Freeman as the boundary of his 
five acre lot, is corroborated by Whitman Freeman, a witness 
produced on the part of the plaintiff's, who states that, *'the fence 
which Joseph Freeman erected on the North-East line of the 
Gore, was a continuation of the line of stone wall, made 40 
years ago as the Nortli-East line of No. 2." And it appears 
from the testimony of John Carey, a witness for the defendant 
who hired, the five acre lot from Snow P. Freeman for four or 
five years, that he, as well as his father, recognized the 
remains of the old fence, some of the posts of which were 
then standing, running from the stone wall erected across No. 
2 to Waterloo street, as the boundary of the five acre lot, and 
that he directed Carey to follow the posts as the boundary of 
the lot in making the fence. 

With such evidence as this before them, it cannot be 
matter of astonishment that the plaintiffs failed to satisfy 
the minds of the jury that they had a documentary title to the 
land in dispute, and having so failed, the next question is 
whether they have produced sufficient evidence of a posses- 
sory title therein to entitle them to recover in the present 
action. 
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On this point the evidence, as it appears to me, is by no 
means satisfactory, for there is no evidence to show that either 
Joseph Freeman, or Snow P. Freeman, his son, ever had any 
actaal possession of the land to the Eastward of the fence 
running from the stone wall to Waterloo street, unless indeed 
the user of that portion of it now in possession of the defen- 
dant by John Campbell, by the license of Snow P. Freeman, 
for a cow-path can be considered as being a possession in 
Snow P, Freeman, affording prima facie evidence of title 
sufficient to sustain an action of ejectment. It is true 
Campbell proves that Joseph Freeman always claimed the 
Gore lot to the shore, but merely claiming a right to the land 
to which he had no legal title was not an act that can of itself 
be regarded as an actual possession of the land, and that is all 
that either Joseph Freeman, or his son Snow P. Freeman, 
appear ever to have done. It was therefore a mere assertion 
from time to time of a right to possess, but it was not an 
actual possession of the land, such as I think it was incumbent 
on the plaintiffs to show in order to maintain ejectment against 
a party entering into and holding possession against all per- 
sons not having a better title than himself. 

In presenting this case to the jury, I told them that I 
thought the user by Campbell by permission of Snow P. 
Freeman of a right of way or cow* path through the land in 
dispute, before the defendant's entry upon it, was evidence of 
a prior possession in Freeman which entitled the plaintiffs to 
a verdict to the extent of the land so used ; but, I think on 
reflection that so equivocal a possession as that can hardly be 
looked upon as evidence of title sufficient to warrant a 
recovery in ejectment. 

In Jadcson e. d. Ludlow v. Myers, 3 Johns. 388, it was held 
by Kent, C. J., that where the plaintiff in ejectment claims 
to recover on the ground of prior possession, that possession 
must be dearly and unequivocally proved, and that the pay- 
ment of taxes and the execution of partition deeds were not 
evidence of an actual possession, though they might show a 
claim of right. The running by Moore, the surveyor, of the 
South line of the Gore lot, which is the liqe of division be- 
tween it and No. 2, at the instance of Joseph Freeman 
between 1815 and 1818 ; — the running of the same line and 
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also the North line of the same lot at the instance of 
Snow P. Freeman in 1860, and the removal by the command 
of Snow P. Freeman of the fence erected by McLeod aroand 
the land in dispute, and the user of the cow-path by Campbell 
are the principal acts upon which the possessory title set up 
by the plaintiff is supported. 

Now to hold that the running of the South line of the Gore 
lot in 1815 gave Joseph Freeman an actual possession of, or 
any right to possess the land to the North of that line now 
held by the defendant is a position to which I cannot give my 
assent ; nor do I think the running of the same line and also 
the North line by Snow P. Freeman in 1860 at all strength- 
ens the plaintiffs' case, for the defendant was at that time in 
possession of the land, and therefore that survey could give 
the plaintiffs no prior right to it. It is according to my view 
very doubtful whether the acts of ownership exercised either 
by Joseph Freeman or his son Snow P. Freeman were suflBci- 
ent to establish a possessory title in the plaintiffs, and it 
is evident they were not considered by the jury sufl5cient to 
satisfy their minds in that respect. That both Joseph Freeman 
and Snow P. Freeman, his son, claimed the land in dispute as 
well as all the rest of the land extending from the stone wall 
line on the North-East boundary of the five acre lot to the 
shore cannot be denied, but it appears to have been a mere 
claim or assertion of right unsupported by any actual or 
visible possession, and that I think is not enough to entitle 
the plaintiffs to recover on the ground of prior possession. 
The land in dispute, so far as the knowledge of the witnesses 
extends, who speak of a period of forty years and upwards, 
has never been occupied in point of fact, either by Joseph 
Freeman or Snow P. Freeman ; it does not belong either to the 
plaintiffs or the defendant, and as the evidence of prior 
possession adduced on the part of the plaintiffs is of a very 
uncertain and unsatisfactory character, and the cause has 
been twice tried with the same result, I think that under all 
these circumstances the verdict ought not to be disturbed. 

WiLKiNS, J. The evidence for the defendant which we must 
assume the jury believed, is decisive, in connection with the 
description in the deed from Collins to Freeman, to show that 
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the real boundary by which the fiiot acre lot has always been 
held to be bounded towards the North East, or towards the 
harbor, is the fence in continuation of the line of the stone 
wall separating No. 2 from the common land. The description 
speaks of the lot as bounded North Easterly by the common 
land, by which it would not be bounded, (but on the contrary, 
by the shore of the harbor), if that shore were the North 
Eastern boundary of the lot as conveyed, and as is contended 
by plaintiffs. Whitman Freeman, indeed, plaintiffs' own wit- 
ness, says expressly, " The fence which Mr. Freeman erected, 
cw the North East line of the Gore lot, was a continuation 
of the line of the stone wall made 40 years ago as the North 
East line of lot No. 2." The question, then, is not " whether 
the plaintiffs can sustain their ejectment for the land in the 
defendant's possession, which lies on the North and East of 
the stone line continuation fence, on the ground that the 
plaintiffs and their ancestor had prior possession of the land 
in contention as connected mth the title deed in evidenoej under 
which prior possession hud been taken in good faith," — but 
the question is, '' can the plaintiffs sustain this action against 
the defendant (who has no title appearing from the evidence, 
but who, being in possession, must, in the absence of some 
evidence of title in the plaintiff, be presumed to own the 
land) — on the mere ground of prior possession in the plain, 
tiffs unconnected with any title shown by themJ^ 

I apprehend that, on the clearest principles of law, the cir- 
cumstances of this case are not such as to warrant the appli- 
cation to them of the doctrjne " that prior possession is under 
certain circumstances sufficient to maintain ejectment." It 
is sufficient where the plaintiff has had open, notorious, exclu- 
sive, and well defined possession of land, and, being so posses- 
sed, the defendant has entered on him and deprived him of 
such possession by force or fraud. Now, here, this defendant 
entered on the visible possession of nobody, when he took 
possession of the locus in dispute. He* does not appear to 
have practised force or fraud. The acts of plaintiffs or those 
under whom they claim, from which a prior possession in 
either of them could be inferred, if inferrible at all, may be 
summed up thus: — Plaintiffs' devisor, — old Mr. Freeman— 
upwards of forty years before the trial, caused one line, the 
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Southern line, to be run to the shore, and that was done to 
ascertain the division line between the lot, of which unques- 
tionably he then owned a part, and the adjoining lot. In 1860, 
when defendant's occupation of the lot in dispute was enclosed 
by a fence, the late Snow P. Freeman ran the South line, and 
measured the North line, both from the shore. The same gen- 
tlemat], about 13 or 14 years before the trial, caused a fence 
to be removed that a witness had placed on the land that 
enclosed the land in contention. The land so enclosed was 
uncultivated. About 15 years before the trial the late Snow 
P. Freeman gave another witness — Mr. Campbell — permission 
to pass and repass over the wild, uncultivated, and unfenced 
land in dispute. The only user proved of this privilege was 
driving cows, to and fro, across the land. I have never met 
with an authority that would support a position that such a 
prior possession as this is sufficient to enable a plaintiff in 
ejectment to call on the defendant to show his title. 

Whilst reviewing the circumstances of this case, I have 
not been unmindful of the fact that Waterloo street has long 
subtended not only the land in dispute but the 5 acre lot 
also ; but there is no evidence of any fence having existed 
along the line of that street in part enclosing the land. Had 
such been the fact, I should have been prepared to adopt a 
different conclusion from that to which I have arrived on the 
question before us ; for, in that state of facts, it would have 
appeared that the defendant entered on a piece of land of 
which the plaintiffs were visibly in possession as shown by an 
actual enclosure. 

Sule discliarged. 

Attorney for plaintiff, C. Morse. 

Attorney for defendant, H. W. Smith. 



SMITH AND Another v. SMITH and Anotheb, 
July 17, 1866. 

Ab a general principle, a sheriff (like an anotioneer or attorney or any other 
person holding a fidnoiary character) is incapable of parohasing property sold 
nnder ezecation by himself, or nnder his authority 'or direoUon, and sooh pnzohase 
is absolutely void. 
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The transaction, hoirerer, in this case, being a fiiir one, (the sheriff, althongh 
he pnrchased the land of the execution debtor through a thnd party at hia own 
sale under execution, having bought the judgment from the execution creditor, 
and having paid him in full therefor, and no offer being shown by the defendants 
to repay the sheriff the amount so paid) the Court upheld the sale, and set asidei 
in an action of ejectment by the sheriff to recover the land, a verdict in favor 
of the defendants who claimed under the execution debtor. 

Where an objection to secondary evidence of a deed is either not taken or 
waived at the trial, it cannot be taken afterwards; and in such a case the regu- 
larity of notices to produce and matters of the like kind is always presumed, 

A sale of lands under a second or later judgment is valid, although there is 
a prior outstanding recorded judgment, and passes the title of the defendant snb^ 
ject to prior registered incumbrances. 

Ejectment for lands in Inverness. There was a plea of 
tenancy in common, but on the trial the defendants defended 
for the whole of the lot claimed. 

At the trial before Tonng, C. J., at Port Hood, in June, 
1864, it appeared that the principal question in the case was 
the fact alleged on behalf of the plaintiffs, and denied by the 
defendants, of a deed of the locus having been raade in 1846, 
by Angus Smith to his son Peter, under whom the defendant 
Christy, as his wife or widow, and the other defendant Alex- 
ander his son, for himself and the other children, occupy and 
claim the land. The deed itself could not be found and it had 
not been recorded. The circumstances under which it was 
prepared were detailed with the utmost particularity by a 
witness, whose integrity it appeared was not impugned. He 
said, " I went to the house and saw the old man. He was 
sick, and told me he wanted to divide the property, being the 
homestead, between his sons. I took a memorandum of what 
he desired to be done, and took it home with his Crown lease. 
A day was then fixed that all the sons and daughters might be 
present. I prepared two deeds, one to Angus and one to 
Peter. I explained the papers fully to the old man in Gaelic, 
and he executed the two deeds and a bill of sale. All the 
papers were delivered to the several parties. I witnessed all 
the papers with another witness to each paper. All the sons 
and daughters that were living, and all the sons-in-law were 
present. The old man died two or three months after. I 
never saw him after." It also appeared that the deed to 
Angus was found upon record, and that the defendants live 
upon the half of the homestead so conveyed. None of the 
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sons or daughters, or of the sons in-law were called on the 
trial. 

The real plaintiff in the suit was Mr. Lawrence, the sheriff 
of Inverness, David Smith, the other plaintiff; being his son- 
in-law, and having taken a conveyance merely for his benefit. 
This was admitted by the sheriff at the trial. The circum- 
stances under which the sheriff became connected with the 
property were as follows. Peter Smith, the husband of the 
one defendant, and father of the other, having become embar- 
rassed in his circumstances, three judgments were entered 
against him, the first by Bonald McLellan, the second by 
Alexander Campbell, and the third by Neil McLean. A sale 
was had in due course under executions on the second and 
third of these judgments, when Neil McLean, plaintiff in the 
third suit, bade in for himself, and the sheriff at his request 
conveyed the land to Alexander Bankine for the consideratioh 
money of £120. Up to this] time the sheriff had no interest 
whatever in the land, but Bankine, having also become embar- 
rassed, was taken in execution and escaped without any fault 
on the part of the sheriff, whereupon he was threatened with 
an action by the execution creditor and uncertain of his 
liabilities paid the amount, Bankine at the same time conveying 
to him the Smith farm for his indemnification. McLellan's first 
judgment, however, standing out, Lawrence to protect himself 
obtained an assignment of the judgment from McLellan for 
£25, 2l8t Jan. 1862. An execution was thereupon issued 31st 
January, and delivered to the sheriff 3rd February, 1862, on 
which a sale was had. Angus McDonald bade in the property 
for David Smith, at the sheriff's request, and the deed was 
made to Smith. The sheriff in his evidence said, '^ I had an 
understanding with David Smith about the lot. I had an 
interest in the land. I had a deed of it before, and asked 
David Smith to bid it in. He is only a nominal party, but he 
stands the owner on record.* I was obliged to buy it in to 
protect myself." 

The learned Chief Justice, in his charge to the Jury, stated 
that, although he was inclined, in any case where a sheriff had 
bought without the permission or against the interest of the 
execution creditor, to uphold the doctrine that a sheriff could 
not purchase and hold land directly or indirectly which he 
20 
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was selling as a public officer under execution, that the doc- 
trine did not apply in this case, as the creditor, who had sued 
out the execution, had assigned his judgment to the sheriff 
accepting £25 in full. His lordship also stated in substance 
that as the sheriff was not a volunteer in the matter, and had 
acted in perfect good faith throughout, he did not consider 
there was any thing either morally or legally wrong in his 
proceedings. This view, if correct, his lordship added, 
reduced the defence to an inquiry into the fact of a deed hav- 
ing passed from Angus the father to his son Peter, and the 
alleged insufficiency of the secondary proof thereof. His 
lordship considered this deed sufficiently proved, and told the 
jury so. 

The jury, however, after being out for two hours, found a 
verdict for the defendants. 

A rule nisi having been granted to set the verdict aside, it 
was argued during last Michaelmas Term. 

Blanchardj Q. C, in support of the rule. The jury have 
undertaken to disbelieve uncontradicted testimony with regard 
to the deed from old Angus to his son Peter, and their ver- 
dict is therefore perverse. The secondary evidence of the 
deed was sufficient and was rightfully received. 1\Q.B, 642; 
Starhie on Evidence, 496 ; 3 ^. cfe J57. 46 ; 7 Exch. 639 ] Q C.& 
P. 206 ; 3 ScotVa N. B., 577. Whether or not the objection 
should have been taken at the trial. 8 Ad. & EU. 314 ; 7 M. 
& O. 481. 

Attorney General control. The credibility of the witnesses 
was a question for the jury. They had a right to disbelieve 
McLeod. He was reckless and interested. A doubt was 
cast upon his testimony. He was a judgment creditor of 
Peter. 

The sheriff being the selleT cannot be the buyer. His 
title is under a subsequent judgment, and his levy, therefore, 
bad. Eev. Statutes, ch. 115, sec. 5. Sugden on Estates, 189. 
McLean could not transfer his right as purchaser to Bankine. 
Rankine could not convey to Lawrence because the defen- 
dants were in adverse possession. 

Notice to produce the deed to Peter was not given to 
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Christy. She appeared and pleaded in person. The notice 
served was to the attorney of Alexander Smith. The notice 
to produce on the trial of October, 1862/did not extend to the 
second trial. Christy did not appear in person till 1863. She 
ought to have been served. 

The deed to Smith, the son-in-law of Lawrence, is bad in 
equity. 4: Kenfs Com, 516. 

Solicitor Oeneral follows on the same side. No sheriflf or 
deputy-sheriff can purchase directly or indirectly at a sale by 
himself of goods or land. 2 Sugden on Purchasers^ (Am, ed. 
1851) 362. This principle extends still more to the execution 
debtor than to the creditor. Jacobs' Reports, 421 ; HiUiard on 
Sales, 80, 79, 69; 8 Ves. 340, 350; 4 DeOex & Smate, 388 ; 
Ex parte Lacey, 6 Ves. 626; 10 Ves. 395,398 ; Sugden on Ven- 
dors and Purchasers, 436, 688; 16 Curtis' U. S. JSep. 189. 

Mc Cully, Q. 6\, in reply. (Cites as to new trial, Ch. Arch Q. 
B, Prac. (10th ed.) 1454; 3 Taunt, 91, &c.) A judgment may 
finally bind the estate. The objection to the notice of October, 
1862, must have been taken at the trial. The notice to produce 
the deed was sufficient. 1 Taylor on Evidence, 400 ; 17 Q. B. 
509; 2 Ch. Arch, Q, B. Prac. 1244; 1 6V. & Jer.lU; 3 
Camp. 499 ; Sharswood's Starkie, 505. As regards the defen- 
dants the plaintiffs have all the rights of Peter Smith. The 
defendants had no adverse possession against him, nor against 
plaintiffs. The purchaser at a sheriff's sale may direct the 
deed to be made to a third party. Substantial compliance is 
enough under our Act. (Cites Rev. Statutes, Chap. 115.) 
Otherwise if a sheriff has a judgment he has no remedy, no 
one being entitled to act for him. Section 10 of the chapter 
referred to legalizes a sale by a second judgment creditor. 
The word " may" is in the 5th section. A sheriff does not 
come within the principle binding trustees. A sheriff or 
administrator does not sell the freehold in England. A pur- 
chase by a constable of goods he is selling under execution is 
absolutely void. Rev. Statutes, chap. 128, sec. 29. There is no 
such law with regard to purchases by a sheriff. A purchase 
by a sheriff may be voidable but not void. Here there is no 
fraud and the rule does not apply. 2 Eden, 134. This ques- 
tion cannot be raised here. There is no equitable plea. 3 
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Mer. 209 ; 8 Ves. 351. The Court of Equity merely debars 
the trustee from making a profit. The defendants must pay 
the amount of the purchase made by Rankine. 8 Price j 272. 

Cur, adv. vuU. 

Young, C. J., now delivered the judgment of the Court. 

After referring to the facts of the case, and particularly to 
the circumstances of the deed to Angus being found upon 
record, the defendant's living upon the half of the homestead 
80 conveyed, and none of the sons or daughters or of the 
sons-in-law being called at the trial, from which he argued 
that it was impossible to resist the conviction that a deed 
was in fact executed to Peter, or to sustain the verdict if it 
proceeded on the ground that it was not, his lordship said : 

The objections urged at the argument against the reception 
of secondary evidence could not possibly prevail, because it 
appears by the minutes that they were either not taken or 
were waived at the trial. Where this is the case, the regu- 
larity of notices to produce and matters of the like kind must 
always be assumed. The rule is so laid down in Williams v. 
WUcox, 8 A. & E, 314, and in Dae e. d. ChUd v. Sac, 1 EL & 
Bl. 279, and is obviously a sound one. 

The plaintifiFs' right of recovery, however, was assailed at 
the trial upon other grounds, which probably had a more 
direct influence on the verdict than any real or supposed 
defect in the secondary evidence. (His lordship here refer- 
red at length to the circumstances detailed above, showing 
the connection of sheriflF Lawrence with the property). Now 
the question is, can these proceedings be supported? The 
argument for the defendants was that a sheriff can, in no in- 
stance, directly or indirectly, purchase property which he is 
selling under execution, — that he is to be looked upon as a 
trustee both for plaintiff and defendant, and as under all the 
disabilities of a trustee, and that the deeds from Rankine to 
Lawrence and from Lawrence to Smith are equally ineffectual 
to give title. 

The deeds to and from Rankine are attacked, upon the 
ground that the sheriff's sale was under a second and third 
judgment, without notice to or the assent of the prior judg- 
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ment creditor, and the notice under Revised Statutes, (3rd 
series) chap. 115, sec. 5, was said to be indispensable to make 
title. To this it was answered, and I think with reason, that 
the general scope of that chapter, and the language of section 
10, are inconsistent with any such proposition, which is new, 
80 far as I am aware, in this Court, and would shake numerous 
subsisting titles. The right of a second mortgagee to fore- 
close was recognized by us at an Equity Sittings in Barss v. 
Chase, March, 18'62, although the right may be subject to 
qualification, and can in no wise affect the interests of a first 
mortgagee. So, also, I am of opinion that a second or subse- 
quent judgment creditor may sell the lands of the defendant, 
whose interest will pass to the purchaser "subject to prior 
incumbrances." 

The title, therefore, of Lawrence as derived from Eankine 
being good and a general verdict having passed for the 
defendants, he is entitled to a new trial, independently of any 
objection to his claim under the deed to David Smith. I 
trust, indeed, that as this case has already been twice tried 
a third trial will not be necessary, and that the fair and 
reasonable claims of Mr. Lawrence will be adjusted, and paid 
from, or secured on the land. 

But as this may not be the issue, it seems advisable shortly 
to review the cases on the main point of the responsibilities 
and duty of a sheriff selling under execution. No English 
decision or text-boo kdirectly bearing upon a sheriff or other 
officer holding an execution was cited at the argument. On the 
general principle, as it is laid down by all the text writers, 
particularly in Sttgden on Vendors and Purchasers (14th edit.) 
chap. 20, fol. 687, and in 4 KenVs Commentaries (9th edit.) 
503, the authorities are numerous. 

In Stratford v. Twynam, Jacob's Reports, 418, cited by Mr. 
Ritchie, the Master of the Rolls held, and this is now the 
received law, that the creditor may purchase the property 
seized and sold under hia execution. " This is quite different,"' 
said he, " from the case of trustees ; with respect to them the 
principle is that the same person shall nqt be buyer and seller. 
But here the sheriff is the seller. (The premises sold were 
leasehold.) In the case of the trustee there is a conflict of 
duty and interest, and the Court, therefore, says that he shall 
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not be trusted to purchase uuless be has divested himself of 
hia character of trustee. # ^ Here the party is proceeding 
adversely against his debtor, not by any private dealing but 
by the public process of the law ; and he is not the person 
who 18 to sell : that is the duty of the sheriflF; and what injury 
can arise from the creditor attending at the sale and bidding?" 
These expressions certainly imply a disability in the sheriff 
to purchase for his own benefit, just as an assignee, an agent, 
a solicitor, or an auctioneer, is disqualified. It is possible 
that other English authorities as to the position of a sheriff 
may exist, but I have been unable to find them, nor, as I have 
said, were any produced. 

It makes no difference in the application of the general 
principle, that the sale is a judicial one, by public auction or 
at a fair price, or that the purchase is made through the 
medium of a third party. A sale per interpositam personam is 
equally discountenanced, and this with the other branches of 
the subject are elaborately discussed in Davoue v. Fanning^ 
2 Johns. Chanc. Rep. 252, and Michoud v. Oirod, 4 Howard's 
U. S. Rep. 503, 560. 

In a note to 4 Kentj already cited, the rule is applied by 
Judge Tucker, in opposition to some dicta in the Virginia 
Courts, among other persons, to sheriffs, auctioneers, attorneys, 
and all persons in fiduciary characters, as incapable of pur- 
chasing the trust property at sales made by themselves, or 
under their authority and direction. And Billiard in bis 
Treatise on Sules, 80, cites a case from New Hampshire, in 
which it was held that a sheriff cannot legally purchase goods 
sold by himself, and that such purchase is equivalent to a con- 
version. We have applied the same principle to inferior 
officers — the Revised Statutes, chap. 128, sec. 29, declaring 
that no constable shall, directly or indirectly, purchase any 
goods at any sale made by him under that chapter, and that 
every such purchase shall be absolutely void. 

By the Revised Statutes of New York, part 3, chap. 6, sec, 
41, it is enacted that the sheriff or other officer, to whom any 
execution shall be directed, and the deputy of such sheriff 
or officer holding any execution and conducting any sale of 
property in pursuance thereof, shall not, directly or indirectly, 
purchase any property whatever, at any sale by virtue of such 
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execution, and all pirrchases made by such sheriflF, officer, or 
deputy, or to his use, shall be void. 

To apply these rules in all their strictness to a sheriflF in 
this Province, where the Legislature has been silent, and to 
debar all our sheriflFs from protecting their own interests, how- 
ever fairly or conscientiously they may have acted, would 
sometimes be productive of great injustice. I should be dis- 
posed, for my part, to require the party seeking to avoid the 
sale, at all events to return the money that had been paid, 
as seems to have been done in analogous cases in 8 Vesey, 
351, and 8 Price, 172. 

In a Massachusetts case, Arnold v. Brown,. 24 Pick. 89, 
where the defendants in an attachment writ sold the goods 
to the attaching officer at a fair price, and an action on the 
case was brought therefor against the sheriflF, this sale was 
upheld by the Court. •' The property," said they, •" when 
attached, bears very little resemblance to a trust fund. The 
sheriflF cannot be considered as sustaining the relation of 
agent or trustee, in any sense, to the defendant in the attach- 
ment. He is the officer of the law, and as. such holds the 
property attached. It may be considered as in the custody 
of the law." *' There may be something in the situation of 
the debtor, and the power of the officer, which should induce 
a close scrutiny into their dealings, to see that there is no 
fraud or oppression in their contracts." "If the officer 
should obtain an unconscionable bargain from the necessities 
of the debtor, the law would set it aside." 

Inquiries of this character in the present state of the law, 
where the transaction is perfectly fair and no advantage has 
been taken, this Court would probably be inclined to enter 
into. But, still, as the general principle is unquestionably 
sound, and sheriflFs conducting sales should have no interest 
nor the suspicion of any interest inconsistent with that of 
either plaintiflF or defendant, it is safer for them to act as if 
they were wholly restrained from becoming purchasers^, 
directly or indirectly, at the sales which they conduct. 

In the present case, for the reasons I have assigned, I thint 
that the verdict for the defendants should be set aside and a 
new trial had. 

Bule absolute^ 
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4.ttom67 for plaintiffsi E. D. Tremain. 

Attorney for defendant, Alex. Smith, McDonneU. 

The other defendant; Christie Smith, appeared in person. 



fiALIBDRTON Am Othebs v. HALIBURTON. 
July 19, 1866. 

A testator (J. P.) deyiaed certain real aod pereonal estate to tmete^ lor the beoefik 
of his two children, (a daughter and a son), in irost (o per one moiety of the rents, 
issaes, aod profits of the real estate, and of ibe ialerest of the peraonalty to and 
for the benefit of his dsoghler doiiog her ]'•{'•?, aod ** upon the decease of his said 
daughter, he gave and liequeaihed the said moiely of his ve&i and personal estate 
in Nova Scotia nolo the heiis of her body lawfully begotten foi^ever, share and 
share alike.'' 

He also devieied the other moiety of his real and peuBonal estate in like manner 
to and for the benefit of his son during his life, and ** upon the deve^ase of his 
said SOD, he gave and bequeathed the said remaining moiety of bis real and personal 
estate in Nova Scotia unto the heirs of his body lawfully to be begottra forever, 
thfuw and share alike." 

He farther provided that " in the event of the death of ei'her of his said children 
mthout lawful heirt at (^foresaid then the survivor to have the whole of the 
rents, iMues, and proa is, during her or his life,. and at her or his decease to descend 
to the lawfol heirs of her or his body lawfully io ipe begotten as sfviresaid." 

There was also a devise over, in the event of Ibe death of boih his children 
*' without hiwfnl heirs," of " all his estate both real and personal in the Province 
of Nova Scotia'' to his brother, and of his money in the funds in Bngland to S. 
B. and M. B., share aod share alike, upon tbeir m^irisge or atiaiaing the age 
of twenty-oue years. 

The testator's son died many y pal's ago wnbout leaving eoy issue. The daughter 
died in Februaiy, 1865, having had Jive child ten (son%) fonr of whom suiTived her. 
The son J. G. P. H., who .pre-decea^ed his mother, and died without leaving any 
children, was living at the time of the death of the testator, and by a will made 
in May, 1856, devised and beqaeaibed all his "estate i-eal and pei-sonal whether in 
possession, remainder, reversion, or expectancy, inclnttive of the distributive share 
he had of the estate pf his late grsnd-l'ather J. P., (the testator) to which he was 
entitled under his w<U or in any way derivable through or from him" to his 
wife, E. A. H. her heirs and 68?i.?,n8 loiever. 

Heldt OB the authority of BigfU v. Creber, 5. B. &, O. 866, the question in 
oases of this kicd being one of mere intention, and as the language of a. will 
must be construed in the light of circumstances saia'onnding the testator at the 
tim^ of its execution, and on consideration of ail its provisions ; and the will in 
this case being made in Nova Scotia, where primogeniture is opposed to the 
genius of the inatitotions of the ooantiy, and to the letter of the laws regulating 
the descent of real estate. 
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That the words "beirs of the b^y" in tbe will of the testator, J. ?„ meaat 
children, and that J. G. P. H. took a vested remainder in fee at tbe death of 
tbe testator in tbe realty deyiaed to his mother as aforesaid, and a vested interest 
in the personalty so bequeathed to her, whieh opened to let in her after-bom 
children saccessively, and that all the interest of the said J. G. P. H. in the said 
real an dpersooal estate passed (o bis widow ander his will. 

This was a special case on the constrocHoa of the will of 
John Peoples, and was very fully argned dnring last Michael- 
mas Term by McCully, Q, 0. and James TJwmpson for the 
plaintiflFs, being three of the sons of Maria C. Haliburton, 
who was the daughter of the testator, — and by the Solicitor 
General on behalf of Ellen Amelia Halibnrton the widow, and 
also the sole devisee and legatee, of John Gustavus P. Hali- 
burton, another son of Maria C. Haliburton, and who prede- 
ceased his mother. 

All the material portions of the case and of the will of the 
testator, John Peoples, are suflSciently set out in the judg- 
ment. 

James Thomson contended that John Gustavus P. Halibur- 
ton never had a vested interest under the will of John 
Peoples, or that if be ever had. it became divested by a con- 
tingency contemplated by tbe testator in the will. 

McCuUy, Q, C, who appeared on behalf of one of the plain- 
tiffs, argued that Gustavus had but a contingent remainder, 
and no interest during 'the life of his mother which he could 
devise or convey by any instrument whatever. 

Solicitor General contr^J contended that Gustavus had a 
vested remainder. 

WiLKFNS, J,, now delivered the judgment of the Court. 

This case, stated for the opinion of the Court, is in sub- 
stance as follows : — John Peoples by will duly executed, dated 
30tli February, 1811, (his death having occurred in the fol- 
lowing year) devised and bequeathed certain real estate and 
personal property to three trustees, (who are since dead), 
their executors, administrators, and assigns, upon trust that 
they, their heirSj executors, and administrators should during 
the life of the testator's daughter, Maria 0. Haliburton, wife 
of George M, Haliburton, pay and dispose of the clear moiety 
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of the rentS; issues and profits of his real estate, in Nova Scotia, 
(after deducting for the repairing and upholding of the same), 
as also the interest of his moneys in the funds of England 
or elsewhere, unto such persons, and in such manneras his 
daughter should, notwithstanding her coverture, appoint, free 
from the control of her husband ; and, upon the decease of his 
said daughter, testator gave the said moiety of his real estate 
and personaL est^^ in Nova Scotia unto the heirs of the body 
of his said daughter lawfully begotten forever ^ share and share 
alike. Testator then declared as to the other moiety of the 
rents Ac, of his real estate (after deducting for repairs as 
aforesaid) also of the interest of his funded and other moneys, 
that his trustees, their heirs, executors, administrators, and 
assigns, should during the life of his son John S. Peoples, pay 
the said last mentioned moiety unto his said son as he might 
require the same, and, on his decease, the testator gave the 
said last mentioned moiety of his real and personal estate unto 
the heirs of the body of his said son lawfully to be begotten, 
forever, share and share alike. In the event of the death of 
either of his said chWAv^u, without lawful heirs as aforesaid j 
the testator declared that, then, the survivor should have the 
whole of the rents, &c., during her or his life ; and " at her or 
his decease descend to the lawful heirs of her, or his body, 
lawfidly to be begotten as aforesaid,^^ The testator further 
declared that, if both his children should die without lawful 
heirs, he gave all his estate, both real and personal in the 
said Province, unto his brother, Thomas Peoples, and to his 
heirs forever. 

The testator finally declared that, in the event of both 
his children dying without heirs as aforesaid, he gave the 
money in the funds unto Susannah Rumford and Mary Rumford, 
share and share alike. 

The son died many years ago, and without issue. The 
daughter of testator died in February, 1865. She left five 
children, four of whom survived her, one of them being insane, 
and confined in an asylum for the insane. Her eldest son, 
John Gustavus P. Haliburton, whom she survived, was living 
at the death of the testator. He, by will, dated 29th of May, 
1856, devised and bequeathed all his estate, real and personal, 
to his wife (who is now living) and to her heirs, &c., forever. 
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The case is brought before the Court in the form of a peti- 
tion of three of the sons of the said Maria C. Haliburton, who 
pray for a partition of the said real estate, and an assignment 
to them of their respective shares thereof; and they ask for 
the opinion of the Court, as to whether they are entitled to 
three-fourth parts, or three-fifth parts in the estate of the 
testator. 

We must, of course, without regard to these particular 
questions copstrue the will. The learned Solicitor General, 
arguing for the devisee and legatee under the will of J. 
Gustavus P. Haliburton, deceased, contended, mainly on the 
authority of Right v. Creber, 5 B. & C. 866, that the said 
Gustavus, being alive at the death of his grand-father took a 
vested remainder in fee in the realty, at the death of the tes- 
tator, which opened to let in the after-born children of the 
testator's daughter successively. 

He took that estate so vested, if the will manifests an 
intention (strong enough to countervail the technical meaning 
of the words ' heirs of the body,') that those words should be 
read ' children' ; and he must have taken by purchase, 
because, the rule in Shelley's case not operating, there was 
no inheritable estate in his mother, the tenant for life. The 
estate taken by the trustees under this will was commensurate 
with the purposes of the trust, and was, therefore, co-exten- 
sive with Mrs. Haliburton's life. 

The question which we are called on to decide is, " Who 
are meant by the words ' the heirs of the body of Maria C. 
Haliburton lawfully begotten &c.," as we find them in the will 
before us ? The question is one of mere intention, and the 
language must be construed in the light of circumstances 
surrounding the testator at the time of the execution of the 
will, and on consideration of all its provisions, Lord Alvanley, 
in Poole v. Poole, 3 B. & P. 627, said, " The words ' heirs of 
the body' give an estate tail, unless the intent appears so plainly 
to the contrary that no one can misunderstand it." Lord 
Eldon in Jesson v. Wright said, " These words mean prima 
facie all descendants, and they shall take under them, unless 
clearly qualified and restricted by other words, so as to give 
them a more limited sense ; and the controlling intent must be 
as clear as the intent expressed by the words :" but " the 
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rales of constraction freely pennit the nse of the words 
' heirs of the body' in the limited sense of ' children', those 
rales requiring only a clear explanation of intention to justify 
a departure from the ordinary meaning.*' See Hoyes on Limi- 
iaiionSy p, xxxv. 

It is not possible to review the authorities that bear on this 
question, without feeling that there exist opinions and criti- 
cisms of text writers which detract somewhat from the force 
of Si^hi V. Oreier, considered apart from its weight as a 
judgment of the high Court that pronounced it ; but the case 
has not been overruled by competent aothority. It is true 
that Jarman and Hayes consider it in effect to have been 
overruled, and the former mentions Doe v. Featherstone^ 1 B. 
& Ad. 944, as one of the decisions to which that effect maybe 
ascribed. But, from what fell from Patteson, J., in the last 
mentioned case it wonld appear that he did not refer any such 
operation to it. BigJd v. Creber was relied on by counsel with- 
out disapproval of the Court, in Abram v. Ward, 6 flare, 165, 
and in Tdler v. Aitioood, 15 Q. B. 929. See also, the signifi- 
cant notej^to Sugden on Seal Property, p. 251. Observe also, 
that the Chancellor in Ireland, in Montgomery v. Montgomery, 
3 Jo. & Lat. 47, {Sugden on Bexil Property, 2^2), thus limited 
the authority of the antagonistic case of Jesson v. Wt*ighL The 
learned Chancellor said, *' Doe v. Jesson only decided that the 
words ' heirs of the body' would operate as words of limUa- 
Hon, where otherwise the issue would not take estates of 
inheritance;" adding, "it is of deep importance that Doe 
y. Jesson should be put on its true grounds." 

Viewing Right v. Creher^ then, as a binding authority, I pro- 
ceed to inquire, " whether it does not govern the case before 
us." Excepting that in this case there is, and in that there 
was not a devise over, the two cases are not distinguishable. 
In it no importance, or, at least no great importance seems to 
have been attached by the Court to the superadded words of 
limitatioD, viz., " their heirs and assigns forever." But here 
we have the word ' forever' which is suflScient in a will to pass 
a fee, to say nothing of the effect of the word ' estate.' 

Can we gather from the language of this will, viewed in the 
light of the testator's circumstances when he executed it, 
sufficient evidence of his intention that the words, ' heirs of 
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tho body' were used in the sense of * children' ? He died in 
Nova Scotia, and resided in that Province when he made his 
will. At that time, and at his death, and when his daughter 
died, primogeniture was opposed to the genius of our institu- 
tions, and to the letter of our laws regulating the descent of 
real estate. It is not pretended that an estate tail vested in 
the daughter. The testator, therefore, designed an original 
gift of some sort to those intended by the words ' heirs of the 
body.' His use of the words ' share and share' alike imports 
that he intended more persons than one to be objects of his 
bounty. Great effect has been given in English Courts and in 
our Court to these distributive words, and adverting merely to 
the intention of the testator, it would scarcely seem justifiable 
to reject them, especially when we consider that the tedtator 
used them when making provision for the then unborn issue 
of his children, with regard to whom he cannot be supposed 
to have intended to disinherit any of them. T can find nothing 
in the will which necessarily shows that the testator designed 
that one only — the oldest son of his daughter who might 
happen to be living at her death — should take his whole estate. 
Such, however, is the inevitable legal consequence of inter- 
preting strictly the words, ' heirs of the body.' The common 
law rule must govern ; as our statute law did not, at the time 
of the death of the tenant for life, nor at the previous time of 
the death of the testator make any provision for the case. It 
provides, and provided only for the descent of estates held 
in fee simple, or for the life of another. (See Corhin v. Healy 
20 Pick. 514, decided in the Supreme court of Massachussetts 
when its statute law was in this respect identical with ours. 
See also, 1 Washhume on Beal Property, 81, s. 53.) 

Unless the words ' the heirs of her body &c.,' be read, 
' children,' as contended for by the Solicitor General, they 
import, necessarily, that individual who would be, and was at 
the death ot the tenant for life, (who had in herself no inhe- 
ritance to transmit), tenant in tail; and he took by purchase, 
performam doni. (See the case of Tipping v. Casin, Carth., 
262, mentioned by Butler, in his note 1 to Co. Liit. 376, b. 
See, also, Hayes* 1st and 2d propositions.) Moreover, on the 
strict construction of the words, the eldest surviving son, 
to the exclusion of all the other children, took absolutely, 
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at bis mother's death, all the personal estate in which she took 
a life interest under the will. Washburne on Reed Property^ 
74; 2 Bl. Com. 113; Green v. Stevens, 17 Veaey, 73. 

If we look at the disposition of i\iQ personalty alone, whilst 
the inference from the words " share and share alike," is, 
" that the testator intended more than one of the lineal de- 
scendants of his daughter as the objects of that bounty," the 
consideration '' that by a strict constraction the eldest son at 
the death of the tenant for life woald take, and exclude all the 
other children from a participation in i^," strengthens an inter- 
pretation which would read the words as if written " children." 
It is possible, though I think very improbable, under the cir- 
cumstances, that the testator may have designed to preserve 
his real estate in a line of succession through the eldest male 
child of his daughter her surviving, but I cannot bring my- 
self to conclude that he contemplated excluding from an 
enjoyment of the personalty all the other children, born and 
unborn. 

The testator's disposition of his realty may, I think, be 
read thus, as respects the daughter and her line of descen- 
dants, to which alone we need refer, at present, as she sur- 
vived her brother who died unmarried: — viz., "I give an 
equitable estate for life to my daughter, with a legal remain- 
der in fee to her son (Gustavus) now living {Doe e. d. Pilh 
ington v. Spralt, 5 B. & Ad. 731), the same to open and let in, 
successively, after born children of her in fee," thus satisfy- 
ing the words " share and share alike forever." {Baldwin v. 
Karv^^ Cowp. 309 ; Doe v. Perryn, 3 T. R. 484 ; Meredith v, 
Meredith, 10 East, 503.) 

Lord Alvanley's rule of construction above noticed, viz.: 
"that the words, 'heirs of the body,' give an estate tail 
unless the intent appears so plainly to the contrary that no 
one can misunderstand it,^' however applicable as regards 
England, would, in my judgment, if strictly observed in Nova 
Scotia, in relation to a will made, and to operate there, if it 
were in terms like that before us, be more likely to defeat, 
than to carry out the real intentions of the testator. It 
appears to me that if we reflect on the diflFerent policy, laws, 
and usages on the point of the entailment of landed estates, 
which prevailed in England, when Bight y. Oreber was de- 
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cided, from those that obtained in Nova Scotia when this will 
was executed, this case is even stronger than that for presum- 
ing an intention contrary to the technical sense of the par- 
ticular words in question. I have carefully examined all the 
leading cases on the point of our inquiry from the period 
when Lord Kenyon enunciated the principle, which has since 
been followed by the Courts, to the effect, " that a par- 
ticular expressed intent must yield to a general one." C. J. 
Abbott adopted it in Doe v. Harvey ^ 4 B. & C. 620, when he 
said, " It appears clearly established by authorities that a 
particular intent expressed in a will must give way to a 
general intent.'' 

The rule in England has been applied to the extent of re- 
jecting the words "share and share alike," when superadded 
to words that technically express an estate tail, the words 
last referred to being considered to convey the general, and 
the former the particular intent. 

Bailey, J., an eminent Judge, formed one of the Court that 
decided, in the King's Bench, Wright v. Jesson, and subsequent- 
ly, Doe V. Harvey ; and, therefore, could not but have knowA 
how far Right v. Creber, which he decided, was affected by 
the authority of the judgment of the Lords that reversed 
Wright v. Jesson, and by the decision in Doe v* Harvey. Mr. 
Justice Patteson in Doe v. Featherstone, referring to Bight v. 
Creberj said, " That case took for its guide the intention of 
the testator in the particular instance, which must be the 
governing principle so far as is consistent with the rules of 
law." 

This will is drawn in a somewhat inartificial manner, as may 
be perceived, not only from the mode in which the estate 
is given to the trustees, but from the mode in which both 
realty and personalty are disposed of in the devises and 
bequests over ; — e. g., — a clear moiety of the interest of 
moneys funded in England and elsewhere is appropriated to the 
use of the daughter for life : — at her death, however, a 
moiety of the personal estate in Nova Scotia is given to the 
heirs of her body, whilst a moiety of the money in the English 
funds, of which she had the interest whilst she lived, is left 
altogether undisposed of by the will, except on a remote con- 
tingency that never happened. Again, when she survived 
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Iier brother, to wfacMe me half the lenU of the realtj^ siid 
lialf the interest of all monies, wfaefe^er fonded, were mj^iro- 
priated rlormg his life^ — the prarisioD fend ap^ieable to her 
aod the heirs of her bod j, as regards the Boietj of realty aad 
persoDaltj priiearilj intended for the son, is in terms as 
follows : — ^ (she) the svrriTor AaH haTe Ab whole of tbe 
rents, etc., during her life, and at her decease to descend to the 
bwfbl heirs of her bodj, kwfnllTto be begotten as aforesaid.'' 
In the claose there is no prerions mention of pemmalfyj the 
onljr antecedent langnage being ^ the whde at the rents, 
issues, and profits." 

A devise of ihe rents and proJUa would, indeed, carry the 
legal as well as beneficial interest in the land; hot the 
context pretty plainly indicates that such effect was prodnoed 
in this clause of the will, by accident and not from the ad- 
vised nse by the framer of it of those words. Thns, instead 
of snch a disposition having been expressed by exf^cit 
words, — ^the daughter took under the will, on the hafi^iening 
of her survivorship, the use, for her life, of the interest of 
the son's intended moiety of the personalty, and the ' heirs 
of her body,' took an estate in the son's intended moiety of 
tbe realty, ly implication alone. That the language of the 
will, viewed as a whole, supports that implication is, as it 
happens, clear. See 2 Jarman an Witb, 478 ; 1 HUlkard on 
Real Properly J 522, sec. 17, and the cases therein referred to. 

The estate in the moiety of the realty, primarily inteitded 
for the son, thus taken by tbe heirs of the body of the daugh- 
ter lawfully begotten, Ac, was clearly the same in quality 
and quantity with that which the heirs of the body, &o. took 
by express gift as regards tbe other moiety ; and subject to 
the same incidents as to vesting, &c. 1 can see no reason 
why it should not be held to have vested in Oustavus, though 
subject to be divested in case the son of the testator should 
marry and have children. (On this point see the important 
case of PJdpps v. Akers, (House of Lords), 4 M. & G. 1107.) 
In a will evincing, as this does in the form of its provisions, 
a want of professional skill and accuracy, it would be unsafe 
to attach much importance in construction to technical expres- 
sions, of which tbe meaning was^ possibly not fuUy considered 
by the framer of the instrument. This consideration avowedly 
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influenced the judgment of the Court in Bichards v. Dames, 
to which I shall presently refer. Here the whole argument 
for a construction which would exclude the devisee of Gusta- 
Tus rests on the technical effect which it would assign to the 
words '* heirs of her body." 

When I first read the case of Bichards et. al. v. Dames, 15 
C. B. N. S. 70, it struck me as having, in the point of the 
decision, an important bearing on that before us, and as over- 
ruling, in effect, Bight v. Oreber / but on a careful subsequent 
examination of it I perceive that it is essentially distinguish- 
able from the last mentioned case, in this, namely that whereas 
in Bight v. Oreber the question was whether the words " heirs 
of the body" could be read " children," the word '*' children" 
occurred in the will which the Court were required to construe 
in Bichards v. Davies. 

The testator in that case devised pfoperty to trustees and 
their heirs to the use of his daughter Ann James, for life ; 
and, after her decease, in trust for such one or more of her 
chUdreUf or his, her, or their issue, in such manner and form^ 
&c. as Ann James should appoint by will ; and, in default of 
appointment, "in trust for all and every of her children and the 
heirs of their body or bodies lawfully begotten in equal shares 
and proportions." The testator then proceeded, " and in 
case of the death of my said daughter, Ann James, without 
leaving any child or children her surviving, and in the event 
of such child or children her surviving and dying without 
leaving any issue of his or her body, then in trust for my own 
right heirs forever." Ann James had a son who died in her 
life time, having previously joined with her in the execution 
of a disentailing deed. 

The only difficulty in the case arose out of the latter words 
of the will, viz., " in case of the death of my said daughter 
without leaving any child her surviving, and in the event of 
such child or children her surviving dying without leaving 
any issue of his or her body, then in trust for my own right 
heirs forever." The counsel for the plaintiffs, admitting that 
the former words created tenants in tail with cross remainders 
between them, contended " that the gift in tail was subject to 
the contingency, expressed in the latter words of the will just 
referred to, of the son (who died in his mother's life time) sur- 
21 
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.viYii^g the mother^ apd that be having died in her life timO| 
,^the estate n^yer vested in him, and therefore the disentailing 
deed was inoperative against the right heirs." 

Erle^ C. j.f expressly stated his opinion to be, that bat for 
the latter claase of the will there conld have been no doubt 
.4;hat. the son of Ann James would have taken a vested estate 
tail in tjie property, and in that opinion the whole Court con- 
curred. ' The Court, hesUanie Williams, J., were clearly of 
opiniou that the son of Ann James, as soon as he came in esae^ 
took a vested estate tail. The learned Chief Justice said, " Wo 
givp eflFect to the plain words of the will by holding that an 
estate tail vested as soon as there was a child in.esse capable 
of taking." : " It is," he added, " the duty of the Court, in con- 
struing a will, to hold an estate to be vested rather than 
contingent, if the language used is capable of that construe- 
.tipn." 

. , This reasoning would be important on the point of tho 
estate having, as my opinion supposes, vested, in the particu- 
lar pase, in Gustavus Haliburton at the testator's *death, were 
it not ifor the. consideration that the language of Chief Justice 
Erie did but thus express a recognized principle of construc- 
tion. 

The words which the learned Chief Justice subsequently 
.uttered have, in principle, a bearing on the case before this 
Court. He continued to say, "As I read this will, it seems to 
: me its. words are capable of being construed so that the estate 
,. tail piust be held to have vested. Looking at the power of 
appointment and the persons in whose favor it is to be exer- 
cised, I think it is impossible to suppose that the testator 
could have intended that if Ann James had children who died 
. in. her. life-time leaving issue, the grand-children should be 
.. disinherited. It is plain to my mind that he intended to pro- 
'; vide for the line of his daughter Ann James and her issue, 
.and that, in the event of the line of her descendants failing, 
-the estate should go over to his own right heirs. This per. 
: haps is not giving a sensible construction to the clause at the 
:. end of the will. But, it must be borne in mind that the 
, instrument was evidently drawn by an unskilled person, 
;; having po Tory precise idea of the effect of technical expres- 
. sions. The general scheme of the will is, as it seems to mOj 
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tliat the daughter was to take aa estate for life with remainder 
to her issue in tail ; and, in the event of her leaving no issue, 
then the estate was to go to the right heirs of the testator." 

These words of the learned Chief Justice appear to me to 
fortify many of the reasonings which I have expressed as 
influencing my conclusions in the case before us. For in- 
stance, I have considered the estate to have vested in Gustavus, 
although it was contended that such a construction militated 
against the testator's gift of the property to his brother in the 
event of his children dying without heirs of the body, it being 
contended that had Gustavus died before his mother, without 
issue, and neither her nor her brother leaving issue at his or 
her death, the estate would have gone over to the testator's 
brother. 

Such a diflSculty, if existing, would be similar in kind, in- 
deed, but less in degree, than that which the Court, in Richards 
v. Davies, got over in view of the general intention of the 
testator which they gathered from the language of his will. 

Again I have thought it right not to stand too strictly on 
technical expressions, because I thought I was bound to infer 
(as the Court did in Richa/rds v. Davies) that the will in ques- 
tion was prepared by a person who did not thoroughly under- 
stand the meaning of the terms he used. 

Again, I have argued for the construction that I have 
adopted from the apparent harshness of a contrary construc- 
tion — so did the Court in the case which we have just been 
reviewing. 

On the whole, I have felt myself at liberty to adopt the 
principle of construction, which, according to Mr. J. Patteson, 
influenced the Court in deciding Bight v. Creber^ and I trust 
it has conducted me to a sound conclusion. 

Young, C. J., made a few observations expressive of his 
concurrence in the judgment of the Court as delivered by 
Wilkins, J. 

Johnston, E. J., observed that he had not arrived at results 
with the same clearness as his brethren. He had been unable 
to give to the words *' share and share alike *' the controlling 
effect which they did, nor could he ascribe to Bight v. Creber 
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the effect which they had given it. He was inclined to cod- 
sider that the words used in the will in this case conveyed 
an estate tail. In 10 BiTig, 235, Tindal^ C. J. said that he 
took it to be a general rule, with respect to the vesting of 
contingent remainders, that they must vest at the earliest 
possible moment at which they are capable of vesting. In 
Doe d. Winter v. Perratt, 10 Bing. 198, (the case in which 
Chief Justice Tyndal made the remark to which he had just 
referred), five Judges had given their judgment, and there 
were four different opinions, only two of the Judges concur- 
ring. He enunciated these views with considerable hesita- 
tion, and rather to show the tendency of his mind than to 
express any formal opinion. 

D£sBabr£S, J.^ had nothing to add to what had been 
said by Judge Wilkins and the Chief Justice. He had looked 
into the cases cited and had formed his own opinion, — an 
opinion largely influenced by Bight v. Crebcr^ which he 
viewed as a controlling case. He fully coincided in the judg- 
ment of the Court as delivered by Judge Wilkins. 

Rule accordingly. 

Attorney for plaintiffs, James Thomson. 

Attorney for defendant, E. A. Haliburton, Solicitor General. 



McKENZIE AND Another, Administrators op Ross v. 

McLEAN AND McDonald. 

July 26 & 27, 1866. 

B. took a promiHKny note feom MoL« and McD. (the defendants) by agreement 
between him and them as secnrity UDtil McL. should give him a mortgage of 
certain lands. MoL. and his wlfis exeonted a mortgage of the lands to R. in- the 
nsnal form, and HcL. bronght and tendered it to R., who was then Ywy ill, but 
did not read it to him. B. then said to McL., *' Ton had better take the mortgage 
over to A,'' (the registry ofSce was sitnate there) ** and when yoa bring me back 
a certificate that it is lefk ia the offioe, yoa wiU gft the note." . MeU took the 

• PODP, J., being a zelatiTe of one of Uie paitiei in the oanae, ga^e no oginlon. 
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mortgage to A. and hid it t^ifitfbn^^hat tfaili irat not nntfl a fbrtnlght after Bli 
deaib, and aboat three weeks after the above conTemtion. No intermediate 
inoombraDoe, however, intervenecL MdL. obtained the oertifloate bat did not 
being it to B,'B adminiatzatoiia Bt died intestate and his administraton broofl^ 
lihis action on the notat 

Held, That MoL, had sabstantially ftdfilled the agreement between himself, MoD., 
and B.,— and the jnzy haviog fimnd for the defendants, (the question of the delivery 
of the mortgage to B. ki hia life time having been left to them), and havbg also 
fonnd that MoL. aoted in perfect good feith, the Goort reftiaed to diatnrb tha 
ven£ct» 



Assumpsit on a promissory note. Pleas (among others) 
that, by agreement between James Boss (the intestate) and 
the defendants, the said note was given as a security for the 
sum of fifty pounds advanced by the said James Boss, de- 
ceased; to Donald McLean only till such time as the said Don- 
ald McLean (the first named defendant) should convey by way 
of mortgage to the said James Boss certain premises called 
the " Meagher lot " ; that the said mortgage was made within 
a reasonable time and in the life time of the deceased, and duly 
executed by the said Donald McLean and wife, and was de- 
livered to, and registered at the request of the said deceased, 
and that the said mortgage was accepted by him in full satis- 
faction and discharge of said note. 

At the trial before Young, C. J., at Antigonish, in June, 1866, 
the allegations set out in the pleas as above were substantially 
proved. It further appeared that Angus McDonald (the 
second named defendant) was a surety on the note — that a 
mortgage of the premises in the usual form was executed by 
McLean with a promissory note annexed thereto, payable a 
year after the title was cleared, and tendered to Boss, who 
was sick in bed, that the mortgage was exhibited to him, but 
not read, and, that he said to McLean, '^ you had better take 
the mortgage over to Antigonish, and when you bring me back 
a certificate that it is left in the office, you will get the note." 
McLean took the mortgage to Antigonish accordingly, and 
bad it registered, but Boss died in the meantime, his death 
having occurred a fortnight before the registration was 
efiected, and about a week after this conversation with McLean. 
McLean obtained the certificate but did not give it to the 
plaintiffs, but to McDonald, the other defendant, who returned 
it to him again some years afterwards, and McLean subse** 
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qnently lost it The administrators of Boss found the noto- 
among his papers, and brought this action on it^ treating it 
as a distinct debt. 

The learned Chief Justice, in his charge to the jury, stated 
that he considered that the execution of the mortgage hj 
McLean and wife in the usual form, with a promissory note 
payable a year after the title was cleared, was a reasonable 
fulfilment of the contract made by defendants that McLean 
should give a mortgage, &o. His lordship lefb the question to 
the jury as to whether there had been a delivery of the mort- 
gage to the intestate in his life time. He stated, however, 
that the registry of the mortgage, though not effected until 
after the death of the intestate, seemed to him sufficient, 
there being no intermediate incumbrance. 

The jury found for the defendants, and a rule nisi 
having been taken to set the verdict aside, it was now 
argued. 

McDonaldf Q. (7. in support of rule. [Young, C. J. The- 
whole point is whether I should have left the question of the 
delivery of the mortgage to the jury, and whether there is 
evidence to support the finding on that point. Wilkins, J. 
Was not the bringing of it to the intestate, Ac, a delivery? 
Young, C. J. I had no doubt of it.] McLean was to give a 
mortgage in the usual form, I contend that your lordship was 
bound to tell the jury that he had not done so, because there 
was no evidence of it. There was no evidence that the mort- 
gage was read to Boss. McLean testified that he went with 
the mortgage to a man who was dying and that he never 
read it to him, and there is no proof that he showed him the- 
contents. The agreement was not to be concluded until the 
certificate of the mortgage being recorded was brought back 
to Boss. [XouNG, C. J. The mortgage was registered on the 
16th November, 1858, a fortnight after Boss' death, he having- 
died on the 2nd November, 1858. McLean fulfilled the essence 
of the contract.] More than a fortnight intervened between- 
the time at which he was directed to register the mortgage, 
and the time when he did register it. [Young, C. J. If any 
other incumbrance had intervened, then there would not have- 
been a fulfilment of the contract, but none intervened* 
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WiLKiNS, J. There is clear authority to show that a deed ' 
may be executed to a party behind his back and be good;' 
Johnston, E. J. If the facts detailed do not prove a comple- 
tion of the agreement, do they not at, all events, ambuiitHo' a 
delivery? Suppose the mortgage had been left with Rote, 
and he had sent it by his own son to be recorded.] Then 
there would have been an acceptance by Ross. [Young, C,. 
J. There was nothing about the mortgage being recorded in 
the original agreement with the surety. I think, however, that 
the reasonable interpretation of the contract between defen- 
dants and Ross is that a mortgage from McLean to Ross should 
be recorded with a clear title in the former, and that was done.] 
I think your lordship should have put to the jury the qqeetion , 
as to whether the agreement was complied with. Strict com- 
pliance is necessary in such cases as this. 2 M.'dk S. 122. 
An accord to make a good plea must be perfect, complete, and > 
executed. 1 Selwyn^s Nisi PriuSj 133. Here the agreement 
was not executed, because the certificate was not brought ^ 
back. [Young C. J. This was not accord, it was the sub^i- 
tution of one security for another. Johnston, E. J. It was 
all one agreement.] The certificate was never brought bstick. 
[Johnston, E. J. It was only the evidence of a thing which 
was actually done, — the mortgage was actually recorded. J A 
plea of accord, to be a good plea, must show an accord which . 
is not executory at a future day, but which ought to be exe- 
cuted, and has been executed, before action brought. 3 Bifig. 
N, 0. 920; 1 SmitW 8 Leading Oases, 150 m. jp^ (Cites also, i2 
Camp. 383.) 



Young, C. J. We all think it impossible to sustain this 
motion. We agree with the plaintiffs' counsel to this extent, 
that we consider that the agreement required that a substan- 
tial security should be given, — a perfect mortgage, a recorded 
security. That was done, and there was, therefore, a Substan- 
tial compliance with the agreement. The great point is, did 
McLean in bringing the mortgage to Ross and geiting it' 
recorded act in good faith. We are dealing here with' 'a' 
surety as well as with the original debtor. The jury h^ye 
found that McLean acted in perfect good faith, and, as 
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a^r^f(^.ptated, there wu a sabstaatial compliance with the 
a^eement. - 

'y" ' "'[ SuU discharged.* 

.^ittorpe J for plaintiffiiy AUomejf GenaraL 
»jy|orD|^y. for defendantSy Hugh McDonald. 



.... i ,: , MILLS V. SMITH. 

'•'^^^'»^ ' • Augua% 1866. 

An Soi^aah oectifioaM banknipi is priyilQeed firam axmt in this Ptovinoe for 
wdji (dJBt {axivmlile under, his bankmptej in England. 

-3ke. pliiistiff><m the 17th Ai«B8t, 1864, had dnwn at Bai«Qr, Sn the State of 
Iddoai 131'tbe United States of Amnrwa, biUs of ezehanee (pajable 60 days after 
di^jT cm the'' defendant, who was then a trader in IJondoa and resident there. 
TiMr-ileiiAidant accepted the bills of exchange in London, hot did not pay 
thiob ::S» iras adjjjadged a bankrupt on the 14th Ko?ember, 1864, in the Londoa 
Go^rl. of JBankmptcy, and aobseqnentlj obtained an order of discharge. On the 
12ih 'iliily, 1866, being then casoally in Nova Sootia, he was arrested on a captoc 
at'^liirsaSt of^the pUiintlff Ibir the amoant alleged to be doe on these bills, 

^HUdi SThat :$he debt being proyable nnder the bankmptey in Idoodon, and €aB 
de6ffc|uit hay^ig . obtained an order of discharge or oertifieate from the Court of 
Baplgr^ptcy' thiere, he was privileged from arrest for the debt in this Province. 

''A1ii6/thflKthe drier of disdiarge or certificate was " sofBoient evidence of the 
butfiofn^*^ . 

.popsi^nietian of Imperial Aot,. 24 & 25 Tio. eh. 134, sees. 161 & 203, and of 
Pkovincial Act, Bevised Statntes, ch. 135, sec 28. 

.vJ.':N.^£n!C^Q&Qn a former day in this Term had obtained a 
rdle^fmi for the discharge of the defendant (who had been 
arrested under a capias) as a certificated bankrupt. 

The rule was very fully argued by J. N. Bitchie for the 
defendant, and Weatherie for the plaintiff. 

.'•A.11 the material facts appearing in the various affidavits are 
sufficiently 'set out in the judgment. 

j.TVlxLjciiifS, J., now delivered the judgment of the Court. 
This is ^n application for discharge from arrest on bailable 
process, made to this Court by Frederick Smith, on the 
ground — the only one remaining for consideration — of his 
b^ip^, at the time of his arrest a bankrupt, adjudicated to be 
6UQh.in.the London Court of Bankruptcy. In support of the 

f:i* Wy A% Jbfcnffon, ftxr defendantSi was not dOled on. 
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^application he has produced and authenticated a document 
under the seal of that Court, declaring him a bankrupt on the 
14th November, 1864, by the name and description of Frede* 
rick Smith, of 34 Penchurch Street, in the city of London, 
-commission merchant trading under the style and firm of 
Frederick Smith & Co., and residing at Sussex Villa, the Grove, 
Sydenham, in the county of Kent. 

This document is dated on the 27th February, A. D. 1865, 
The affidavits and the process before us show that the appli* 
cant was arrested on the 12th day of July, A. D. 1866. The 
affidavit on which he was held to bail, and the process viewed 
in connection with it, show the subject matter of the action to 
have been two several bills of exchange drawn by the plain- 
tiff, at Bangor, in the State of Maine, (Jnited States of America, 
<for £1000 sterling each), at sixty days after date, (17th 
August, 1864), and accepted by the defendant (on the appli- 
cant) in London. 

The applicant is shown by affidavit, at some undefined time, 
previous to the year 1865, to have resided in London, and to 
have been a trader there. 

Being thus called on to decide on an application for dis- 
charge of a party arrested under our own process, on the 
ground of his being entitled to liberation under the provi- 
sions of an Act of the Imperial Parliament, we should have 
felt a deep sense of embarrassment and difficulty, had it been 
necessary for us to construe judicially a voluminous, compli- 
cated, and intricate statute, novel to us in theory and practice. 
But that necessity does not press upon us, and all that we 
have to decide is, (and to that we carefully confine ourselves), 
viz., whether a British subject being casually in this Province 
^nd arrested here for a debt declared to be due to a subject 
of a foreign Government, and applying for his discharge on 
the ground that he had been duly adjudged a bankrupt in 
London, and that the particular debt was provable under his 
bankruptcy, — is entitled to his discharge on production of 
sufficient evidence of his bankruptcy, and that the debt for 
which he was arrested was provable under it. 

It is necessary to refer to the existing English Acts of 
Bankruptcy and Insolvency so far, and so far only, as may be 
necessary in order to decide the question before us. 
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If there were nothing in these Acts which might be con- 
stmed 88 imposing a daty on this Conrt to act in the matter 
before ns, in a mode prescribed ly them; still, in order to 
determine the question which invcJves the personal liberty 
of the applicant, who, though a foreigner, is entitled to the 
protection of onr laws — we should be obliged carefully to 
consider the Imperial statutes on which he relies for his dis- 
charge firom our process. 

It is enacted by the 24 A 25 Yict chap. 134, sec. 203, 
that ^ any petition for adjudication, or arrangement, adjudica- 
tion of bankruptcy, assignment, appointment of official or 
creditors' assignee, certificate, deposition, or other proceeding 
or order in bankruptcy, or under any of the provisions of this 
Act, appearing to be sealed with the seal of any Court under 
this Act, or auy writing purporting to be a copy of any such 
document, and purporting to be so sealed, shall at all times, 
and on behalf of all persons, and whether for the purposes 
of this Act, or ofherwiaCj be admitted in all Courts uihaJteoer 
as evidence of such documents respectively, and of such pro- 
ceedings and orders having respectively taken place or been 
made, and be deemed respectively records of such Court, 
without any further proof thereof." And by section 204 
judicial notice is required to be taken by all Courts, Judges, 
Justices, and persons judicially acting, and other officers of 
the signature of any commissioner or registrar of the Courts, 
and of the seal of the Courts subscribed or attached to any 
judicial or official proceeding or document to be made or 
signed under the provisions of the Act 

Now, without stopping to enquire whether the language of 
the 203rd section, viz., " aU Courts whatever, ^^ be comprehen- 
sive enough to include the Courts of the Queen in Nova 
Scotia, it is sufficient to consider, in the first place, the ex 
necessitate rei, and, in order to the protection of an English 
bankrupt happening to be in this Province, and there arrested 
for a debt protnible, this Court must interfere, in the spirit of 
the English Bankruptcy Acts, to prevent its own process 
being perverted to the violation of the liberty of a person 
deprived of it contrary to the express provisions of thoso 
Acts ; and secondly, and especially, that all doubts, if any^ 
arising as to the application of section 203 to Nova Scotian 

Digitized by VjOO^^ltT 



TEINITY TERM, 1866. 331 

Courts are completely set at rest by the express provisions 
of our own statute, (Rev. Statutes, chap. 135, sec. 28), that 
makes every document which by £^ny law (at the passing of 
the Act) in force, or thereafter to be in force, was or should 
be admissible in evidence of any particular in any Court of 
Justice in England, or Wales, or TreJand, without proof of the 
seal or stamp or signature authenticating the same, or of the 
judicial or official character of the person appearing lo have 
signed the same, ddmissible in evidence to the same extent and 
for the same purposes in any Court of Justice in this Province, 
Scj without proof of the seal or stamp or signature, or of "the 
judicial or official charojcter of the person appearing to have 
signed the same. 

Thus then, this "order of discharge" is evidence before 
us to the same extent as it would be evidence in the Supreme 
Courts at Westminster. 

Whether it would be there, or ought to be here regarded as 
conclusive evidence we are not called on to determine, and on 
that point we give no opinion. Prima facie evidence it unques- 
tionably is " of tJie bankruptcy and of the proceedings precedent 
to the order of discharge" Of such we must view it as prac- 
tically conclusive evidence, until it be at least impeached by 
a suspicion cast on the validity of the bankruptcy, or of the 
precedent proceedings, or of the order of discharge. Such 
impeaching evidence does not, in this case, exist even in the 
slightest degree. 

The " order of discharge " then, on which this arrested party 
relies as entitling him to his discharge from our process, 
absolutely entitles him to it by force of section 161 of the 
Imperial Act of 1861, chap. 134, provided he has brought 
himself within its provisions by showing to this Court that 
the particular debt for which he stands arrested was " a debt, 
claim, or demand provabU under his bankruptcy." This he 
has established by evidence entirely uncontradicted and un- 
impeached. It is in proof that he was arrested, under the 
process that detains him, on bills of exchange drawn by a 
resident in one of the United States of America on this party, 
who accepted the bills in London, — on a party — duly adjudi- 
cated to be a bankrupt in the London Court of Bankruptcy, 
That the particular debt was a debt provable under his bank- 
ruptcy is, theref ore,''% point not in controversy. 
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We are, therefore, of opinion that the rule must be made 
absolute. 

Mule absoltUe, 
Attorney for plaintiff, Weatherbe. 
Attorney for defendant, /. N. Ritchie, 
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